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Abstract

Our research provides an empirical assessment of judicial en-
forcement of mandatory employment arbitration agreements. Results
from a sample of 264 districts and 96 appellate decisions for the pe-
riod 1954 through September 1, 2002, show that enforcement of ar-
bitration agreements was lowest before the Supreme Court’s Gilm-
er decision. After Gilmer, district court enforcement of arbitration
agreements substantially increased but appellate court enforcement
substantially declined. Following the Court’s Circuit City decision,
district court enforcement of arbitration agreements remained un-
changed, while the appellate court enforcement rate substantially
increased. In addition, although enforcement of arbitration agree-
ments varied widely by circuits, there was no discernible geographic
pattern. In sum, federal courts enforce a majority of the contested
arbitration agreements, but they are willing to deny enforcement to
arbitration agreements they believe are unfair to employees.

The displacement of discrimination lawsuits by mandatory arbitration is
arguably the most significant and controversial employment law development
since the early 1990s. Critics charge that employers control too much of this
private dispute-resolution system (Moohr 1999; Sternlight 1996). In contrast,
supporters argue that the court system does not serve employees well. Plain-
tiff lawyers take only 5 percent of employment discrimination complaints they
receive (Howard 1995). Among accepted complaints, only about 3 percent go
to trial and result in a verdict (Litras 2000). Even then, federal appeals courts
reverse 44 percent of appealed cases won by employees (Bravin 2001).

For decades, the U.S. Supreme Court has endorsed the use of arbitration
to resolve workplace disputes. Initially, it supported the voluntary form of ar-
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bitration adopted by unions and employers in their collective bargaining agree-
ments—“labor arbitration.” More recently, it approved mandatory arbitration
systems that employers imposed on nonunion employees—“employment ar-
bitration”—primarily to avoid litigation over workplace disputes. Largely as a
result of these Supreme Court decisions, employment arbitration has expanded
substantially and now covers many millions of employees. As a result, it is im-
portant to understand how much deference the courts demonstrate to these
employer-promulgated dispute-resolution mechanisms. Accordingly, in this
study we measure the extent to which federal courts enforced mandatory em-
ployment arbitration agreements during the 1954–2002 period.

Legal Overview of Mandatory Employment Arbitration

Congress enacted the Federal Arbitration Act (“FAA”) in 1925. This oc-
curred at a time when businesses increasingly used arbitration as a method to
resolve commercial contract disputes but were frustrated by judges who de-
nied enforcement to arbitrator rulings. The FAA directed courts to enforce
awards, with few exceptions. The federal courts expanded the use of the FAA
in the 1940s and 1950s to enforce labor arbitration awards. The Supreme Court
ended this role for the statute in 1960 by shifting the legal basis for enforce-
ment of labor arbitration awards to the National Labor Relations Act. In the
famous Steelworkers Trilogy decisions that year, the Court resoundingly en-
dorsed the labor arbitration process.

The FAA reemerged as an employment law in 1991. Gilmer, a fired secu-
rities broker, sued his employer for age discrimination. His former employer
countered that Gilmer had signed a contract to arbitrate any dispute with them
and asked the court to order that arbitration be used to resolve this age dis-
crimination claim. In Gilmer v. Johnson/Interstate Lane Corp. (1991), the
Supreme Court enforced this arbitration agreement. As a result, Gilmer’s age
discrimination dispute was arbitrated rather than litigated.

Gilmer had great impact. In subsequent years, many employers adopted
arbitration policies for their nonunion employees, to the point where the num-
ber of nonunion employees covered by these employment arbitration agree-
ments may soon be approaching the number of employees covered by labor
arbitration procedures in union contracts; however, two major uncertainties
clouded Gilmer. The arbitration agreement signed by Gilmer was not draft-
ed with employment discrimination claims in mind. It was intended to resolve
commission and client disputes. Thus, it could be characterized as a business
contract and therefore not apply to arbitration agreements for employment
claims. How far would courts extend Gilmer to ordinary employment disputes?

Second, Gilmer polarized federal judges. Some judges followed the Gilmer
precedent because they believed arbitration improved employee access to an
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adjudicatory process. These judges extended Gilmer to require the arbitra-
tion of discrimination claims arising under Title VII of the Civil Rights Act,
the Americans with Disabilities Act (ADA), and other federal statutes. Other
judges disagreed. Ruling for employees who petitioned to proceed with dis-
crimination lawsuits and avoid arbitrations, they found that mandatory arbi-
tration agreements were not enforceable contracts.

This conflict boiled over in the Ninth Circuit Court of Appeals, which
openly rebelled against Gilmer and put forth an independent interpretation
of the FAA. In Duffield v. Robertson Stephens & Co. (1998), the Ninth Cir-
cuit ruled that Congress did not intend in the 1991 Civil Rights Act to allow
arbitration to preclude an employment discrimination lawsuit. This created a
significant exception to Gilmer’s general rule of enforcement of arbitration
agreements, which most other federal circuit courts had adopted.

The court took a bolder step a year later. In Craft v. Campbell Soup Co.
(1999), the Ninth Circuit struck at the heart of Gilmer. The FAA specifically
excludes from coverage the employment contracts of “seamen, railroad em-
ployees, or any other class of workers engaged in foreign or interstate com-
merce.” Craft examined congressional regulation of the employment relation-
ship under its commerce powers as of 1925, when the FAA was enacted. The
Craft court concluded this FAA exclusion should be interpreted broadly, and
thus it ruled that most employment arbitration agreements were not enforce-
able under the FAA. This ruling had the effect of nullifying Gilmer in most
workplaces within the Ninth Circuit’s geographic jurisdiction.

The Supreme Court answered this provocation in Circuit City, Inc. v.
Adams (2001). By a 5–4 vote, it held that the FAA’s exclusion should be inter-
preted narrowly, and thus it applies only to transportation workers in inter-
state commerce. The majority reasoned that, if this exclusion was so broad as
to cover all employment contracts, there would be no point in its specific ref-
erence to maritime and rail workers. This ruling sent a strong signal to the
lower federal courts that the Supreme Court continued to support mandato-
ry arbitration agreements.

Research Questions and Methods

To date researchers have not systematically examined the track record of
federal court enforcement of mandatory employment arbitration agreements.
In this study, we attempt to partly fill this gap by providing a longitudinal por-
trait of federal district and circuit court rulings during 1954–2002. The first
part of this time frame covers the pre-Gilmer period, ending with the Court’s
May 13, 1991, decision. We answer two questions in this part of our analysis.
When did federal courts begin to rule on employee challenges to individual
arbitration agreements that arise under the FAA? Second, though the Supreme
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Court provided much guidance about judicial review of labor arbitration since
the late 1950s, it said very little about individual employment arbitration un-
til Gilmer. Without this guidance, how did federal courts treat these individ-
ual arbitration contracts? Specifically, how often did they enforce them?

The second period is bounded by the Gilmer and Circuit City decisions
(May 14, 1991–March 21, 2001). This marks the first period of explicit Su-
preme Court regulation of individual employment arbitration. Scholarly com-
mentary, observing that Gilmer sent lower courts a strong signal approving the
use of this form of arbitration, assumes that lower court behavior was affect-
ed by this ruling (Estreicher 1997). Is there empirical support for this view?
How much did judicial behavior change compared to the baseline (pre-Gilmer)
period?

As with Gilmer, there is a widely held view that Circuit City strengthened
the arbitration signal. Only a short time has passed since this decision, but the
courts have decided enough cases to enable us to assess the initial impact of
Circuit City. Accordingly, we use the post–Circuit City period to determine
whether the Court’s second major embrace of mandatory employment arbi-
tration made a noticeable difference in judicial enforcement rates of arbitra-
tion agreements.

We constructed our sample of court rulings as follows. We examined only
reported federal court decisions. Our sample includes only decisions involv-
ing the enforcement of arbitration agreements with individual employees.
Thus, we exclude discrimination claims asserted by union-represented work-
ers in which the employer sued to compel arbitration of these claims under
the collective bargaining agreement.

Using Westlaw’s online reporting service, we began by locating and ana-
lyzing employment arbitration cases cited in the Gilmer and/or Circuit City
landmark precedents. This online program creates a Web link to every court
case cited in the body of the Gilmer and Circuit City decisions. This enabled
us to work back in time by reading each of these earlier cases and including
in our sample those that met our criteria. Within each of these decisions, an-
other set of Web-linked decisions also was reported. We included those meet-
ing our criteria and continued this iterative process until we identified and
included all the nonduplicated pre-Gilmer and pre–Circuit City cases iden-
tified by this process. Then, looking forward in time, we read all cases that cited
Gilmer and/or Circuit City through a similar iterative process until all leads
were exhausted.

From each case we extracted the following information: year of decision;
type of employment; employee characteristics; legal claim of party resisting
arbitration (e.g., Title VII, ADA, ADEA, etc.); legal argument to resist arbi-
tration (contract was adhesive, waiver was inadequate, cost of arbitration was
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prohibitive, etc.); party who prevailed at district and circuit court; district and
circuit court ruling; and the length of time to litigate the arbitrability issue.

Results

We found a sample of 264 usable district and 96 appellate decisions for
the period 1954 through September 1, 2002. In Tables 1 and 2, we present
our summaries of court rulings that ordered or denied arbitration. Table 1
reports data for 264 district court decisions, and Table 2 covers 96 circuit court
rulings.

1. Enforcement of arbitration agreements was lowest before Gilmer. Be-
fore Gilmer, federal district and circuit courts enforced 51 percent and 60
percent of individual arbitration agreements, respectively. Often, the facts and
issues in these cases differed from those after Gilmer. Many were commission
or bonus disputes involving securities brokers. Also, a few cases involved a role
reversal. Employers sought to escape their own arbitration agreements in fa-
vor of litigation when an employee quit to join a competitor. The employer,
often a securities brokerage, sued to restore the former employment relation-
ship, prevent direct competition, or order the broker not to take clients to a
competing firm.

TABLE 1
Judicial Enforcement of Mandatory Employment Arbitration Agreements,

U.S. District Court Decisions, 1954–2002

Post-Gilmer/
Pre-Gilmer Pre–Circuit City Post–Circuit City
(1954–1991) (1991–2001) (2001–2002)

Decision (n = 39) (n = 171) (n = 54)

Order arbitration 20 (51.3) 113 (66.1) 36 (66.7)
Dismiss arbitration 12 (30.8) 48 (28.1) 1 (24.0)
Mixed ruling: 7 (17.9) 10 (6.1) 5 (9.1)
Dismiss arbitration of federal

claim/compel arbitration
of state claim 4 (10.2) 2 (1.4) 1 (1.9)

Dismiss arbitration of state
claim/compel arbitration
of federal claim 0 1 (0.6) 1 (1.9)

Other partial arbitration
ruling 3 (7.7) 5 (2.9) 1 (1.9)

Order employer to pay
arbitration costs 0 2 (1.2) 2 (3.7)

Note. Numbers in parentheses are percentages.
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2. After Gilmer, district court enforcement of arbitration agreements sub-
stantially increased, but appellate court enforcement substantially declined.
Unlike pre-Gilmer cases, most of these post-Gilmer decisions involved discrim-
ination claims. Although the observation period was much shorter (1991–
2001), there were many more cases (171 compared to 39 district decisions,
and 61 compared to 20 appellate decisions). Whereas the district court en-
forcement rate rose from 51 percent to 66 percent, the rate at which these
courts allowed lawsuits to proceed declined only slightly (e.g., district court
dismissals of arbitration fell from 31 percent to 28 percent). The gain in con-
tract enforcement came from a sharp reduction in partial arbitration rulings.
Before Gilmer 10 percent of district court decisions denied enforcement of
an agreement to arbitrate a federal employment claim, but compelled arbi-
tration of a companion state law claim. These mixed rulings, however, account
for only 1 percent of the post-Gilmer sample.

In contrast, circuit courts registered a significant decline in enforcing ar-
bitration agreements. Employees were ordered to arbitrate their disputes in
only 49 percent of these cases. This was an 11 percentage point drop compared
to pre-Gilmer decisions. In spite of the strong proarbitration signal the Su-
preme Court sent to the lower courts in Gilmer, many appellate courts found

TABLE 2
Judicial Enforcement of Mandatory Employment Arbitration Agreements,

U.S. Circuit Court Decisions, 1955–2002

Post-Gilmer/
Pre-Gilmer Pre–Circuit City Post–Circuit City
(1954–1991) (1991–2001) (2001–2002)

Decision (n = 20) (n = 61) (n = 15)

Order arbitration 12 (60.6) 30 (49.2) 11 (73.3)
Dismiss arbitration 4 (20.0) 26 (42.6) 3 (20.0)
Mixed ruling: 4 (20.0) 5 (8.1) 1 (6.7)
Dismiss arbitration of federal

claim/compel arbitration
of state claim 3 (15.0) 1 (1.6) 0

Dismiss arbitration of state
claim/compel arbitration
of federal claim 1 (5.0) 0 0

Other partial arbitration
ruling 0 3 (4.9) 1 (6.7)

Order employer to pay
arbitration costs 0 1 (1.6) 0

Note. Numbers in parentheses are percentages.
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ways to partly or completely reject half of the employer motions to enforce
arbitration agreements in the 10 years following Gilmer.

3. Following Circuit City, district court enforcement of arbitration agree-
ments remained unchanged, whereas the appellate court enforcement rate
substantially increased. The post–Circuit City sample is much smaller, of
course, because of the very short measurement period (March 22, 2001–Sep-
tember 1, 2002). Still, this subsample contained 69 decisions, or nearly 20
percent of all cases reported for the entire post-Gilmer period. District court
enforcement was essentially unchanged, at 67 percent, while the rate dropped
slightly for court decisions that allowed employee complaints to proceed as
lawsuits (see dismissal of arbitration, at 24 percent). Circuit courts registered
a sharp increase in arbitration enforcement decisions, from 49 percent to 73
percent. It is important to keep in mind, however, that this finding is based
on only 15 appellate decisions. Only three circuit court rulings (20 percent)
completely denied arbitration.

4. Enforcement of arbitration agreements varied widely by circuits, with
no discernible geographic pattern. An analysis compared court rulings grouped
by appellate circuits. We found a wide variation in arbitration enforcement
rates (not reported in our tables).

Looking first at district court decisions as arranged by their respective cir-
cuits, the arbitration enforcement rate ranged from 31 percent in the Tenth
Circuit to 78 percent in the Eighth Circuit. Surprisingly, a low enforcement
rate occurred among district courts in the Fourth Circuit (47 percent), a ju-
risdiction regarded as conservative and proemployer. In addition to the high
district court enforcement rate in the Eighth Circuit, the next highest rate
occurred in the Second Circuit (72 percent).

Appellate trends were even harder to identify, because the sample of 96
circuit decisions was spread over nearly 50 years. Remarkably low arbitration
enforcement rates occurred in the Tenth (25 percent), Ninth (39 percent),
District of Columbia (40 percent), and First (50 percent) Circuits. Shortly after
we ended our data collection, the Ninth Circuit, in E.E.O.C. v. Luce, Forward,
Hamilton & Scripps (2002), reversed its course when it declared, “In Circuit
City, the Supreme Court so directly undermined the reasoning behind Duf-
field, that we conclude it has lost its status as valid precedent” (p. 1002). In a
rare moment of humility, this court added, “Since our Duffield decision in
1998, our Sister Circuits as well as the Supreme Courts of California and
Nevada have unanimously repudiated its holding. Duffield, like Bikini Atoll,
now sits ignominiously alone awaiting remediation” (id.). In short, although
Duffield is no longer the law in the Ninth Circuit, its impact on our results
cannot be overlooked. Nevertheless, this major shift implies that the Ninth
Circuit’s enforcement rate will likely increase in the future.
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Conclusions

Recent research provides a context for interpreting these results. Malin
(2001) and Green (2000) observe that Gilmer created numerous “fallout” is-
sues that are now occupying many lower courts, such as repeat-player bias,
discovery, filing deadlines, remedies, and cost allocation. They believe that
Gilmer approved a wide-ranging dispute-resolution system without defining
due process safeguards. Silverstein (2001) concludes that Gilmer displaced
statutory employment regulation with contract law. She shows that employ-
ment and commercial relationships are not the same, because workers suffer
power and information imbalances compared with their employers. The post-
Gilmer results for district and appellate courts, and post–Circuit City results
for district courts, are consistent with Malin’s and Green’s fallout theories.
Numerous decisions in this sample attempt to re-create the procedural and
substantive protections in arbitration that apply in employment litigation.

These results paint a mixed picture of the future of mandatory employ-
ment arbitration. The good news for arbitration proponents is that the feder-
al courts enforce a majority of the contested arbitration agreements. At the
same time, this research indicates that the courts are willing to deny enforce-
ment of arbitration agreements they believe are unfair to employees. This is
not surprising, in light of the fact that Gilmer and Circuit City were long on
judicial signals but short on specific guidance. The longitudinal findings in this
study suggest that judicial enforcement of employment arbitration is not nearly
as certain as the leading precedents imply. As a result, the Supreme Court’s
proarbitration signals have been short-circuited in many lower courts. Our
findings also suggest that many years will pass before judicial regulation of
employment arbitration achieves consistency across the country. An alterna-
tive to this protracted morass of conflicting court rulings is for Congress to pass
rules for mandatory employment arbitration. The legislative history of such
attempts in the post-Gilmer period, however, indicates that statutory regula-
tion of employment arbitration is highly unlikely. As a result, the evolution of
this controversial dispute-resolution process promulgated to avoid litigation
will unfold—ironically—through many hundreds of lawsuits.
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