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PREFACE

Industrial Relations Research Association Series
Proceedings of the 1976 Annual Spring Meeting

Collective bargaining and the seniority system, topics of long-
standing interest to the IRRA membership, were emphasized at the
Association’s 1976 Spring meeting in Denver. Focus was on the
effects of inflation, unemployment, and retrenchment on this year’s nego-
tiations in major U. S. industries, in one session, and on current and
future bargaining in the public sector, in a second. The third session
was devoted to consideration of how affirmative action as a public
policy, the Civil Rights Act, and court decisions have affected se-
niority systems.

The need to make collective bargaining work in the public sector,
with the support of “proper statutory” frameworks and commitments
by both public management and public organizations, was stressed
by Benjamin Aaron, former IRRA president, at his dinner address
to the group. At the lunch session, Colorado Governor Richard Lamm,
speaking on “Employment and the Environment,” noted the difficult
problems both the state and local communities face in balancing the
needs of the nation for some of the state’s natural resources and the
interests, both economic and environmental, of the areas that would
be affected by development. A panel presented various views on
“Working Women: Changing Roles,” at the opening workshop ses-
sion Thursday evening.

IRRA President Irving Bernstein and the Association’s staff
are grateful to William F. Schoeberlein, attorney, who served as
chairman of the Denver arrangements committee, and to his com-
mittee members: Jay Dee Patrick, District 4, AFL-CIO; Walter C.
Brauer III, attorney; Walter E. Lawrence and G. Dale Meyer, Uni-
versity of Colorado; Kermit L. Darkey, Mountain States Employers
Council; and C. Gordon Dickinson, National Farmers Union. Their
advance planning and overseeing of the meeting contributed greatly
to its success. The editors wish to express their appreciation to the
speakers for their cooperation in preparing their papers for pub-
lication, and to Elizabeth Gulesserian for her assistance. As in the
past, these Proceedings first appeared in the August issue of Labor
Law Journal and have been reprinted for distribution to IRRA members.

JAMES L. STERN

BARBARA D. DENNIS
Co-Editors, IRRA
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Reflections on Public Sector
Collective Bargaining

By BENJAMIN AARON
Professor of Law, University of California, Los Angeles.

The Changing Environment

T THE BEGINNING of the present decade, the outlook for col-

lective bargaining in the public sector was roseate. During the
preceding 10 years, government employment had increased 44.1 per-
cent, from 8.8 million in October 1960 to 12.6 million in October 1969,
while state and local government had increased from 6.3 to 9.7 mil-
lion.! In early 1970, 24 states had 34 different mandatory statutes
requiring either meet-and-confer or collective bargaining relationships;
11 states had 14 permissive statutes, making meet-and-confer or col-
lective bargaining relationships permissible; and 14 states had statutes
granting to selected groups of employees only such minimal rights as
the right to join a union or to present proposals to the employer.?

Organization of public employees had continued to gain momentum.
In the period between 1962 and 1968, union and association membership
among government employees had almost doubled, from 1.2 to 2.2 million;
unions of public employees made membership gains of 135.5 percent, com-
pared to a gain of about 5 percent among private-sector unions.?

In a few years, the picture has changed. The current status of
collective bargaining in the public sector is uncertain; the immediate
future appears bleak. What has happened to the surging, triumphant
organizational movement among government employees which swept
across the country during the 1960’s and which appeared to be sur-
mounting every barrier placed in its path? The answer, my friends,
is blowing in the wind—the chill wind of a depressed economy. Al-
though there are a few signs of recovery in the private sector, the
situation in the public sector seems, if anything, to be getting worse.

*U. S. Department of Commerce, Bureau of the Census, Public Employment
in 1969 (April 1970), cited in National Governors’ Conference, 1970 Supplement to
Report of Task Force on State and Local Government Labor Relations (Chicago:
Public Personnel Ass’n, 1971), p. 1.

? American Bar Ass’n, ‘Section of Labor Relations Law, Report of the Com-
mittee on State Labor Law (1970), pp. 94-95.

® Harry P. ‘Cohany and Lucretia M. Dewey, “Union Membership Among
Government Employees,” Monthly Labor Review, vol. 93 (July 1970), pp. 15-16.
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It is unnecessary to dwell on the
highly publicized plight of New York
City by way of illustration; indeed, to
do so would be misleading. Almost
every major city in the country is in
financial trouble. Last February, for
example, Mayor Coleman Young of
Detroit told the Congressional Joint
Economic Committee that his city,
which has already dismissed 18 per-
cent of its municipal workers, faces
financial disaster within a year. Detroit
now has a budget deficit of $50 million
in the current fiscal year, which could
grow to $700 million by 1980 unless
federal aid is forthcoming. Young also
predicted that Philadelphia, San Fran-
cisco, and other major cities could follow
Detroit into financial collapse.*

Effects of the Crunch

The main theme of a national con-
ference last January in Washington,
D. C., on “Public Sector Labor Rela-
tions in a Troubled Economy,” con-
cerned possible or likely effects of the
anticipated financial crunch on various
areas of the public sector. Thus, Dean
Alan K. Campbell, of the Maxwell
School, Syracuse University, stated in
part: “The necessary ‘holding the line’
for public expenditures is also bound
to reduce the level and quality of pub-
lic service. Not only is this likely to
weaken the already deteriorating eco-
nomic base of some jurisdictions, but
additionally it will particularly hurt
those dependent on public services.”8

Another speaker, Dr. Donald R.
Magruder, executive director of the
Florida School Boards Association,
declared : “This same economic pinch
will affect some collective bargaining

laws presently in force, and also . .

any new state legislation to be con-
sidered for adoption. Legislators will
be more cautious about abdicating final
decision-making authority, particularly
in the budget area, and serious consid-
eration will be given to the retention
of the final budgetary decision to be
made by the legislative body . ..."”¢

Much of the current commentary on
economic problems in the public sec-
tor assumes, whether implicitly or ex-
plicitly, that collective bargaining in
general, and the allegedly rapacious
demands of some unions in particular,
are largely responsible for the present
financial plight of state and local gov-
ernmental jurisdictions. How much
truth is there in that assumption?

It is, of course, true that public ser-
vice is a labor-intensive product, and
that the major expense of government
is employee compensation, accounting
for 75 to 85 percent of governmental
budgets. In the years 1970-74 tax col-
lections by local governments increased
40 percent, while city and county pay-
rolls rose 46 percent and 57.7 percent,
respectively.” Those figures however,
are misleading. Payroll increases re-
flect not only rates of pay, but also
increased employment. To illustrate,
during this same 1970-74 period the
number of employees rose 11 percent
in the cities and 20.8 percent in the
counties. If one looks at the average
earnings of full-time city and county
employees between 1970 and 1974, the
picture is different; earnings of city
employees (excluding teachers) rose
by only 34 percent, and those of county

- employees by only 32 percent.8

¢ Los Angeles Times, Feb. 26, 1976, §1,
p. 1

p. L.

¢ Ibid.

" Marion Ross, “The Local Government
Budget Crisis: Is Bargaining to Blame?,”
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'S LMRS Newsletter, vol. 7 (Feb. 1976), -

California Public Employee Relations, No. 27
(Dec. 1975), pp. 2-12.

® U. S. Department of Commerce, Bureau of
the Census, City Employment in 1974 (June
1975), and County Employment in 1974 (June
1975), cited in Ross, p. 5.
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An additional perspective on pay in-
creases for public-sector employees can
be gained by comparing those of sev-
eral key occupational groups—urban
public classroom teachers, police, and
firefighters—with earnings of produc-
tion and nonsupervisory workers in the
private nonfarm sector. For the five-
year period ending 1973-74, the differ-
ences were not significant.®

These comparisons, and other fac-
tors, have led Professor Marion Ross
to conclude: “When looked at in con-
junction with the eroding tax base and
rising interest cost, these bare figures
cast doubt on the allegations that col-
lective bargaining in the public sector
accounts in large measure for the finan-
cial difficulties of cities. Particular wage
increases have received so much atten-
tion that other reasons for payroll in-
creases have been largely overlooked.”2?

"*Square Atop a Tinderbox

Regardless of the reasons, however,
labor costs in the public sector continue
to rise at a time of shrinking govern-
ment revenues and increasing resistance
to tax increases. Strikes by public em-
ployees are also on the rise. Secretary
of Labor Usery, surveying the outlook
for 1976 when he was still Director of
the Federal Mediation and Conciliation
Service, commented pungently: “We
are sitting square atop a tinderbox”
in the public sector.!?

The picture in this regard is grim,
not only for the general public, but
also for the strikers and for the various
labor organizations which represent
them. In California, for example, most
informed observers believe that recent

strikes in several cities, especially the
current strike of city employees in
San Francisco, have aroused such hos-
tile reactions among large numbers of
the public throughout the state that
even the faint hope for enactment of
a comprehensive collective bargaining
law for state, county, and municipal
employees in the immediate future has
been extinguished.

Dismal as the overall situation may
be, however, it should not be exag-
gerated or misread. There is no in-
dication of a reversal in the trend to-
ward increasing resort to collective
bargaining in the public sector, al-
though it may be slowing down in
specific areas. According to a recent
Census Bureau report, 51 percent, or
4.7 million, of the nation’s full-time,
nonfederal public employees belonged
to employee labor organizations in Oc-
tober 1974. This represented a gain
of about 10 percent in the previous two-
year period. During the same period
the number of nonfederal .public-sector
labor-management agreements rose 21.9
percent, to 23,820, of which 6,659 were
memoranda of understanding (MOUs).
At local levels, where most of the mem-
bership gains occurred, collective agree-
ments increased by 30 percent in the
two-year period, compared with an in-
crease of only 9 percent in MQUs,12

What we are witnessing, therefore,
is not so much a decline in collective
bargaining in the public sector, as a
period of hard bargaining in an envi-
ronment of severe economic restraint
and increasing public hostility. I pro-
pose now to comment briefly on sev-
eral of the current suggestions for

® See U. S. Department of Labor, Current
Wage Developments, Feb., 1975, p. 42, and
Monthly Labor Review, vol. 98 (Oct. 1975),
p. 93, cited in Ross, p. 5.

1% Ross, cited at note 7, p. 5.

1 ILMRS Newsletter, vol. 7 (Feb. 1976),
p. 5.
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120. S. Department of Commerce, Bureau
of the Census, Labor-Management Relations
in State and Local Governments: 1974, quoted
in BNA Daily Labor Report, No. 49 (Mar.
11, 1976), pp. A-1—A-2.
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dealing with some collective bargaining
issues, as well as on the reactions to
those suggestions by the parties di-
rectly involved.

Some Current Proposals

Reduction of Services and of Employ-
ment. The most obvious, as well as
the most logical, response to public
complaints against the rising costs of
government is to reduce such costs.
One way to accomplish this is to re-
duce the number of services provided,
which, in turn, will reduce the num-
ber of employees required. Some cities
and states have done just that, but the
method has its limitations. First, the
average citizen’s insistence upon eat-
ing his cake and having it, too, is well
known. Demands for reduction in pub-
lic services almost invariably emphasize
that the services to be reduced are
those provided primarily for some other
group. Second, the employees who
would be affected by reduction of ser-
vices are quite understandably opposed
to that particular method of cutting
costs, not only because it hurts them
personally, but also because they fre-
quently identify with the needs and
aspirations of those special publics that
they serve.

Even that modern Savonarola, Gov-
ernor Brown of California, whose popu-
larity has remained surprisingly high
despite his constant emphasis upon the
need to “lower our expectations” and
to abandon our wasteful and self-in-
dulgent ways, has encountered fierce
opposition in his efforts to cut back
on the number of employees in some
departments of the state government.
Then, too, a planned reduction of ser-
vices is likely to raise issues that have
the highest potential for polarizing
various elements in a given commu-
nity. In Southern California, for ex-
ample, residents of elegant but fire-
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prone housing areas strongly resist
proposals to reduce the number of
firefighters on duty during the hours
when fewer fires occur, while at the
same time demanding that welfare ex-
penditures be cut.

Purely for political reasons, there-
fore, and without regard to more funda-
mental issues involving competing
equities, reduction of services and of
the number of full-time public em-
ployees as a means of curbing the ris-
ing costs of government has only a
limited utility.

Productivity Bargaining. The latest
glamour term in the public collective
bargaining lexicon is productivity bar-
gaining. It is a phrase that comes
trippingly off the tongue; it has a
pleasant ring to it; no one denies that
it is a Good Thing. It appears to have
replaced, at least for the time being,
“communications” and “human rela-
tions” in the minds of public managers
as the primary desideratum in collec-
tive bargaining. Let me say, at once,
that I have nothing against the con-
cept of productivity bargaining; the
problem is that the term, like the others
I mentioned, is one of fathomless ambi-
guity and means different things to
the various participating or affected
parties. ’

This observation is clearly illustrated
by the way the term has been bandied
about in the press and in numerous
conferences on employee relations in
the public sector. The same point was
noted by Robert McKersie and Lau-
rence Hunter in their book, Pay, Pro-
ductivity and Collective Bargaining, in
which they offered alternative defini-
tions of productivity bargaining: one
focusing on the payment system, i.e.,
more pay for greater worker output;
the other focusing on distribution of
cost savings resulting from changes
in organization and working methods
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according to some previously agreed
upon formula.!® In addition, many
persons think of productivity bargaining
as a way of getting more work for the
same amount of money or the same
amount of work with fewer employees.
Others conceive of it as a way to im-
prove the quality of the employees’
working life, principally through in-
creased worker participation in mana-
gerial decisions.

In his recent evaluation of productiv-
ity bargaining in the public sector,
McKersie notes an increasing inter-
est in that concept in the past few
years, but expresses the opinion that
“at the county and municipal levels,
the idea will never become a fad.”4
His reasons are instructive:

“Most productivity improvement pro-
grams initiated in the future [he con-
cludes] will run the ‘gauntlet’ of collec-
tive bargaining. Management will be
forced by the realities of increasing
union strength and interest as well as
the advantages of collaboration to bring
their productivity plans to the bar-
gaining table, i.e., to engage in pro-
ductivity bargaining.”15

The key word here is “bargaining,”
as Rudolph Oswald stresses in his essay
in the same IRRA volume. Asserting
that productivity improvements in the
public sector “are peculiarly labor-
oriented, rather than technology in-
duced,” he continues:

“However, before one can move to
productivity bargaining, there must be
a strong underpinning of true collec-

tive bargaining. Without that base,
there is no foundation to build on for
future mutual trust. Job and income
maintenance guarantees are also pre-
requisites for achieving employee co-
operation to change work methods.
Only then can the worker approach
the changes secure in the knowledge
that the productivity "program will not
threaten his livelihood.”'8

Here, then, according to Oswald, is
part of the problem: In times of finan-
cial stress and pressures to cut costs,
the resulting actions by management
tend to undermine the basic premises
of collective bragaining. Nor is that
all. As strikes increase and public
resentment against government em-
ployees continues to rise, public man-
agers become less willing to take re-
sponsibility for decisions reached in
collective bargaining. This accounts
for, among other things, the relatively
high incidence in recent weeks of what
seem to me idiotic and unworkable
proposals to require instant public ref-
erenda on all new wage bargains in
the public sector before they can be
put into effect.

A Prescription for Crisis

In a recent address,'” Donald H.
Wollett, the Director of Employee Rela-
tions in New York State, offered his
“prescription for crisis,” which seems
to me to make a lot of sense. In es-
sence, he recommends that public man-
agement accept its responsibilities to
take the initiative in eliminating waste
and mismanagement in its own ranks,

'3 Robert B. McKersie and Laurence C.
Hunter, Pay, Productivity and Collective Bar-
gainiing (London: Macmillan, 1973), pp. 4-5,
quoted in Robert B. McKersie, “An Evalua-
tion of Productivity Bargaining in the Public
Sector,” in Collective Bargaining and Produc-
tivity, eds. Gerald Somers, Arvid Anderson,
Malcolm Denise, and Leonard Sayles (Madi-
son: IRRA, 1975), p. 52.

1 Ibid., p. 62.
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15 Ibid. (Emphasis supplied).

'* Rudolph A. Oswald, “Bargaining and
Productivity in the Public Sector: A Union
View,” in Somers, Anderson, Denise, and
Sayles, pp. 100-01.

37 Donald H. Wollett, “Public Employee
Bargaining in Crisis,” an address to the
International Personnel Management As-
sociation, Albany, New York, Jan. 28, 1976.
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and then to persuade labor organiza-
tions that certain hard choices must
be made if the collective enterprise is
to survive.

As he says, responsible unions can
and will take “no” for an answer to
unacceptable economic demands if, but
only if, all other options have been
carefully explored and the reasons for
their rejection convincingly made. To
put the matter in another way, what
is needed now is not less collective
bargaining, but more. And both sides
must be prepared to carry out their
responsibilities, not only to protect their
own institutional interests, but also to
safeguard those of the general public,
of which they also are a part.

Naivete or Reality?

I realize that there is a strong tempta-
tion to dismiss what I have just said
as naive rhetoric, the triumph of hope
over experience. But let me put this
question: Does anyone in this audience
really believe that the problems of main-
taining adequate public services at a
cost the consumers are willing and
able to pay in times of economic re-
straint or, for that matter, at any time,
can be solved by the unilateral action
of management or of employees, or
by legislative fiat?

The plain fact is that collective bar-
gaining in the public sector is a reality;
it is here to stay; it is, I believe, an
irreversible process. Our job is not to
prevent it, abolish it, or contain it.
Rather, our job is to try to make it
work better. I shall conclude, there-
fore, with some observations about the
conditions I think necessary in order
to make collective bargaining perform
more efficiently.

Essential Conditions

Nothing I have to say on this sub-
ject is new, but it all bears repetition.
First, collective bargaining in the public
sector requires a proper statutory frame-
work. Executive orders or adminis-
trative regulations are not an acceptable
substitute. An adequate statute or ordi-
nance must provide, at a minimum,
for the following rights:8 (1) the ab-
solute right of all government employees
at state and local levels to organize
and to engage in collective bargain-
ing (as distinguished from meet-and-
confer procedures) over wages, hours,
and other terms and conditions of em-
ployment; (2) the right to an orderly
procedure for dealing with all ques-

tions of representation, including de-

termination of appropriate bargaining
units, conduct of elections, and related
matters; (3) the right to negotiate for
a provision in collective agreements
for the final and binding arbitration
of grievances by a neutral third party;
(4) the right, in the absence of a legal
right to strike, to an impasse proce-

dure leading to settlement of disputes

over interests; (5) the right of access
to an independent agency with the power
and the means adequately to admin-
ister all provisions of the statute; and
(6) the right to judicial review of any
final orders of that agency.

Second, these rights of government
employees must be matched by stat-
utory guarantees of public manage-
ment’s right to manage. By this I do
not mean that legislative bodies should
require that broad management rights
clauses be written into all collective
agreements, or that the scope of bar-
gaining should be sharply restricted
by statute. Such tactics merely serve
to frustrate collective bargaining. 1
am thinking, rather, of provisions that

18 These rights were first enumerated in
Benjamin Aaron, “Federal Bills Analyzed
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and Appraised,” LMSR Newsletter, vol. 5
(Nov. 1974), p. 4.
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make it possible for government man-
agers to organize strong management
teams consisting of persons unhampered
by conflicts of interest in the perfor-
mance of their duties,

Third, because collective bargaining is
a relatively new phenomenon in the
public sector, both sides, but especially
management, need to develop and to
maintain training programs in the phi-
losophy and techniques of collective
bargaining.

Fourth, we need credible alterna-
tives to the strike and, yes, to the lock-
out. One of the safest predictions one
can make is that, before long, govern-
mental bodies in this country will dis-
cover, as their counterparts in Sweden
have learned, that the lockout is a
feasible and effective weapon in some
types of interests disputes. I have never
favored strikes by public employees,
but our experience over the last 15
years has convinced me that neither
statutes nor judicial decisions can pre-
vent their occurrence. I am also con-
vinced, however, that public employees
will avail themselves in most instances
of any feasible altcrnatives to the strike.

Providing such alternatives is a very
difficult, but not impossible, task. I say
“alternatives” because I do not think
any one procedure will be adequate
for all groups and situations. That is
one reason why I oppose a single, pre-
emptive federal law governing collec-
tive bargaining in the public sector,
and why I favor continuing experi-
mentation within the borders of the
separate states.

In respect of impasse procedures, it
seems to me unfortunate that some
labor and management groups uncriti-

cally lump all the various procedures
designed to settle unresolved interests
disputes into the category of compul-
sory arbitration, and then damn them
indiscriminately because they bear that
label. Granted that arbitration works
best when it is voluntary rather than
mandatory, we ought not to allow the
best to become the enemy of the better.
There may be instances in which com-
pulsory arbitration is clearly a better
way to settle a dispute than is a re-
sort to a strike or a lockout. More
important still, some of the procedures
which, if allowed to run their course,
would culminate in some form of im-
posed settlement, will themselves en-
gender a willingness in both parties to
reach a voluntary agreement at an
earlier stage in the process. The Michi-
gan final-offer statute, which covers
police, firefighters, and deputy sheriffs,
and which applies only to economic
issues, is one example of such a pro-
cedure.1®

Commitment

Fifth, we need a stronger commit-
ment by public management and by pub-
lic organizations to making collective
bargaining work. This is the same point
made by Wollett to which I referred
earlier. Although it may seem parodoxi-
cal, public management has lagged most
in its willingness and ability to manage
within a system in which decision-mak-
ing is shared in varying degrees with
employee organizations. Too many pub-
lic managers confuse management with
dictation; too few of them are willing
to accept the responsibility to initiate
ideas about reducing costs, increasing
productivity, and improving the quality
of working life, to defend those ideas
in frank discussions with employee

** See Charles M. Rehmus, “Is a ‘Final
Offer’ Ever Final?” in Arbitration—1974,
Proceedings of the Twenty-Seventh Annual
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Meeting, National Academy of Arbitrators,
eds. Barbara D. Dennis and Gerald Somers
(Washington : BNA, 1975), pp. 77-81.
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representatives, and to compromise when
necessary.

Employee organizations have a re-
sponsibility to accept the limits im-
posed by external conditions, to give
up certain guarantees in respect of wages
and working conditions that have car-
ried over from the time when there
was no collective bargaining, and to
refrain from “end runs” to legislative
bodies in order to secure through lobby-
ing what they failed to achieve through
collective bargaining.

460

In conclusion, let me remind you that
the course of collective bargaining any-
where, like that of true love, never
did run smooth. In times of economic
stress or of great social unrest, collective
bargaining in both the public and the
private sectors is apt to encounter dif-
ficulties. Although the outlook for col-
lective bargaining in the public sector
in the immediate future is fraught with
troubles, I am confident that it will
survive and continue to spread.

[The End]
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SESSION |

Collective Bargaining Strategies

in the Context of Unemployment a‘nd Inflation

The Economic Context

By MICHAEL H. MOSKOW

Council on Wage and Price Stability

OLLECTIVE BARGAINING STRATEGIES for 1976 have been

strongly influenced by national economic developments over the
1973-75 period. Of course, other factors, such as the desire to restore
customary wage differentials, internal union and management politics,
and government actions, have also shaped the demands of workers and
employer responses to those demands. While acknowledging the im-
portance of those other factors to the collective bargaining process,
this paper will focus on the economic factors underlying collective bar-
gaining strategies in 1976.

In order to understand collective bargaining strategies and deci-
sions in 1976, it is necessary to examine the experience of labor and
management over the past few years. There is a sharp contrast between
economic developments during the period covering most agreements
expiring in 1976 and economic developments over the past decade as a
whole. Over the decade, annual increases in real earnings averaged
1-1%4 percent, roughly tracking the average annual increase in labor
productivity. From 1965 to 1975, most of the workers negotiating
major agreements this year experienced gains in real hourly earnings.
Table 1 shows that for six of eight major industries negotiating new
agreements in 1976, average hourly earnings rose over the 1965-1975
decade at a greater rate than did the Consumer Price Index. Also,
in some industries, fringe benefits have been growing faster than
hourly earnings, so that total hourly compensation increases were
greater than hourly earnings increases.

After-tax corporate profits—one indicator of the health of employers
and ability to pay—rose by roughly 60 percent over the decade, as
compared to the 71.2 percent increase in the CPI.
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TABLE |

1965-75* Change in Average Hourly Earnings
for Workers Negotiating New Agreements in 1976

Industry

Contract construction

Trucking and trucking terminals
Women’s and misses outerwear
Retail food

Tires and inner tubes

Electrical equipment

Motor vehicles

Meatpacking

Total private nonfarm employment

CPI

* July figures

1965 1974 1965-75

AHE AHE % Change

$3.64 $7.24 98.9%
3.00 6.25 108.3
2.03 3.28 61.6
2.04 3.96 94.1
3.59 5.87 63.5
2.59 4.61 78.0
3.37 6.72 99.4
297 5.62 89.2
2.45 4.53 849

71.2%

SOURCE: U. S. Department of Labor, Bureau of Labor Statistics

The 1973-75 Experience

The 1973-75 period was marked by
an explosion of inflation which did
not subside rapidly despite a decline
in economic activity that was at first
gradual, then precipitous. The infla-
tion brought about a deterioration in
real income for millions of Ameri-
cans, and this decline in real income,
caused in large part by food and
energy price increases, reduced de-
mand, caused inventories to accumu-
late, and ultimately reduced produc-
tion and raised unemployment. Real
average hourly earnings—which had
risen in each of the previous eight
years—were flat in 1973 and f{fell by
2.5 percent in 1974 as increases in
average hourly earnings were more
than offset by rising prices of con-
sumer goods. The deterioration in
real earnings both caused and was
exacerbated by the 6.6 percent de-
cline in real output that occurred be-
tween the fourth quarter of 1973,
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when the recession began, and the
first quarter of 1975,

The experience of U. S. households
during this period, of course, was
not unique, Other industrialized coun-
tries also experienced high rates of
inflation against a backdrop of stag-
nating economic activity. Over the
12-month period ending in May 1975,
consumer prices rose by 25.0 per-
cent in the United Kingdom, 19.7
percent in Italy, 14.1 percent in Ja-
pan, and 12.1 percent in France, as
compared with 9.5 percent in the U. S.

What factors contributed to this
burst of inflation? First, the oil car-
tel, which quadrupled oil prices, in-
creased costs throughout the world
economy and contributed heavily to
inflation. Second, poor harvests in
many areas and the time lags as-
sociated with an expansion of supply
to meet rising demand sent food
prices soaring. Increases in food and
energy prices together accounted for
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62.4 percent of the increase in the
Consumer Price Index in 1973 and
36.0 percent in 1974. Third, the re-
moval of price controls in the U. S.
in the second quarter of 1974 led to
subsequent sizable price increases in
many industries.

Thus, the U. S. economy, in which
sales, employment, and profits had
been growing in the 1972-1973 period
while inflationary pressure was pent
up but not eliminated by wage and
price controls, was subjected to several
“external” shocks emanating from agri-
cultural and energy developments as
well as the removal of controls. In
addition, price increases in other sec-
tors of the economy, such as housing
and health care, made important but
relatively smaller contributions to the
overall rate of change in consumer
prices.

In recent months, increases in oil
and food prices have tapered off, con-
tributing to the noticeable reduction
in the rate of increase in consumer
prices, The CPI, which rose by 12.2
percent during 1974, increased 7.0
percent in 1975, and at a seasonally
adjusted annual rate of 2.9 percent
in the first quarter of 1976,

Although this is encouraging news,
we cannot be complacent about in-
flation. For 5-6 percent inflation, which
most experts forecast for 1976, is well
above the 1-3 percent rates of the
early postwar period, and as the re-
covery, which is now a year old,
gathers strength, the risk of a resur-
gence of inflation increases. Although
the overall rate of increase in prices
has abated, there are still pockets or
sectors of the economy in which prices
are rising sharply.

Recent experience has taught us
that inflation is not simply the re-
sult of excess demand. We have learned
that rapid inflation may flare up in
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certain sectors of the economy even

-at relatively low levels of overall re-

source utilization, and then spread
through the rest of the economy until
relative prices are restored. This reali-
zation does not deny that spending
by consumers, businesses, and govern-
ment is an important factor affecting
inflation. But factors such as major
disruptions in individual product and
labor markets and international eco-
nomic developments can generate in-
flationary pressure even when there
is substantial idle plant capacity and
labor market slack in our economy.
Moreover, we have learned that the
rules, regulations, and rate-making
procedures of the government can
make the private economy more in-
flation prone, and that government
programs and policies should be con-
tinuously and carefully evaluated to
determine whether the benefits they
provide justify the costs.

The Impact of Recent Experience
on 1976 Bargaining

Neither inflation nor recession were
unknown to U. S. workers and firms,
but the phenomenon of “stagflation,”
or the presence of substantial infla-
tion in an environment of stagnating
or deteriorating economic activity—
which has characterized much of the
1970s—is a departure from the earlier
postwar period. The impact of simul-
taneous inflation and labor and product
market slack has caused a peculiar
dilemma for U. S. workers and firms.
In the case of many workers, it created
the problem and challenge of striving
to obtain compensation increases that
are high enough to preserve purchas-
ing power in the face of inflation, but
not so high as to undermine further
an already shaky employment situa-
tion. In other words, workers as a
whole were buffeted by the erosion
of purchasing power on one side at
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the same time as the threat of job
loss loomed on the other side.

U. S. businesses also faced a di-
lemma. Inflation for them meant ris-
ing costs, creating the temptation or
incentive to raise prices to maintain
profit margins. At the same time, how-
ever, a deteriorating sales position,
resulting from stagnant demand, meant
that price increases would threaten
to dampen sales further, so that main-
taining profit margins might be achieved
at the expense of sales. Thus, firms
also were faced with the problem of
raising prices enough to cover as much
of cost increases as possible, but not
so much as to worsen further a dis-
appointing sales performance.

It is important to recognize that
these generalizations about the U. S.
economy in aggregate terms can be
very misleading for particular indus-
tries or groups of workers. While the
nation as a whole was plagued with

the twin problems of inflation and
unemployment in the 1973-75 period,
some firms and workers were faced
by one problem, but not the other,
some by both, and different industry
and occupational groups suffered these
problems to much different degrees.
Table 2 gives just a glimpse of the
diversity of experiences facing U. S.
workers in the 1973-75 period.

In January 1976, the Council on
Wage and Price Stability completed
a report on 1976 collective bargaining
negotiations. This study analyzed re-
cent trends in employee compensa-
tion and business profits against a
backdrop of economic developments
in the major industries in which con-
tracts are expiring this year: automo-
biles, trucking, electrical equipment,
rubber, apparel, retail food, meatpack-
ing, and construction.

The preparation of this report rein-
forced our awareness of the remarkable

TABLE i

1973-75 Change in Average Hourly Earnings
for Workers Negotiating New Agreements in 1976

Industry

Contract construction

Trucking and trucking terminals
Women’s and misses outerwear
Retail food

Tires and inner tubes

Electrical equipment

Motor vehicles

Meatpacking

All manufacturing

Total private nonfarm employment

CPI

% Change
January December from Jan. 1973

1973 1975 to December
AHE AHE 1975
$6.42 $7.51 17.0%
5.17 6.38 234
2.84 3.33 17.3
3.20 4.08 27.5
5.20 5.86 12.7
3.80 4.78 25.8
5.39 6.89 27.8
4.64 5.84 259
398 5.00 25.6
3.77 4.68 24.1
127.7 166.3 30.2%

SOURCE: U. IS. Department of Labor, Bureau of Labor Statistics
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diversity of collective bargaining situa-
tions in the U. S. It strengthened
our doubts about the usefulness of
generalizations concerning likely or
desirable collective bargaining settle-
ments.

There are several aspects to this
diversity within the U. S. labor force.
First, about three-fourths of Ameri-
can workers do not belong to labor
unions, although many of these workers
are affected, directly or indirectly, by
the provisions of collective bargaining
agreements. Second, among organized
workers there are important differences
in the nature of collective bargaining
between the private and public sec-
tors of the economy. Third, within
the private sector, collective bargain-
ing patterns and practices vary widely
across industries,

Some industries, such as the auto-
mobile industry, have a completely
unionized workforce represented al-
most exclusively by one union. Others,
such as the airline industry, are char-
acterized by bargaining between em-
ployer groups and numerous different
unions. And in some industries, such
as construction, there are thousands
of employers and almost as many
nonunion workers as there are union
workers. '

Industries are in different states of
economic health, and this can be an
important determinant of variations
in wage and benefit increases. There
are both cyclical and longer-term trends
in the economic viability of an in-
dustry that affect the relative bar-
gaining strengths of labor and manage-
ment. In the 1973-75 recession, some
industries and worker groups suffered
much more than others. In the current
period of economic recovery, unemploy-
ment is unevenly distributed across
industries, and as a result, job security
is a relatively more important con-
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sideration at the bargaining table in
1976 in some industries than in others.

Collective bargaining settlements
will also be influenced by such indus-
trial characteristics as whether the
industry is regulated, how labor in-
tensive the production process is, and
so on. As mentioned at the outset,
collective bargaining settlements are
also likely to vary with, and respond
to, worker attempts to maintain or
restore what they believe are custo-
mary or appropriate wage differen-
tials, the internal political structure
of labor unions and employer organi-
zations, and the role of the govern-
ment in the workplace—both as regu-
lator and employer.

Varied Increases

With all of these factors at work,
it should not be surprising that wage
and benefit increases in a given year
vary sharply for different groups of
workers. Some receive no increase in
pay or benefits; some receive very
great increases. Most are scattered
rather evenly in between these ex-
tremes. In analyzing the dispersion
of wage and benefit increases, one is
struck by the smoothness of the distri-
bution of workers across a broad range
of settlement levels.

For example, among those in bar-
gaining units covering 5,000 or more
workers—the set of workers belong-
ing to larger unions—there was wide
variation in wage and benefit increases
in 1975. The average first year ad-
justment was 11.2 percent, but 12
percent received less than a 6 per-
cent first-year hike in wages and bene-
fits, while 22 percent received increases
of over 16 percent. This reveals. how
deceptive an average—or any single
number-—can be. What is striking about
this broad dispersion of settlement levels
is that it occurs among a relatively

465



homogeneous group of workers: those
who are members of large unions.
One would expect settlement levels
among all U. S. workers to be spread
over an even broader range.

The use of a single number is mis-
leading not only as an average of
many wage settlements, but also as
a label on a single collective bargain-
ing agreement. Too often an agreement
is characterized as high or low, ac-
ceptable or unacceptable, inflationary
or noninflationary, on the basis of the
single number representing the per-
centage increase in wages during the
first year of a multiyear agreement.
But what did workers or employers
trade in order to obtain a particular
first-year wage adjustment? Were the
negotiated increases added to a rela-
tively high or low wage base? Work-
ers may have conceded to work-rule
changes designed to improve produc-
tivity in exchange for a higher first-
year raise. Employers may have im-
proved benefit provisions or agreed
to a cost-of-living escalator in return
for a lower first-year increase. Thus,
it is important to examine all of the
provisions of a collective bargaining
agreement before reaching any judg-
ment about it.

Because conditions vary greatly from
industry to industry, it is difficult to
generalize about collective bargain-
ing in 1976; the issues and the out-
comes are likely to vary significant-
ly. We can’say, however, that “pro-
tection” is likely to be a key word
for bargaining in 1976.

In industries where heavy layoffs
occurred in the 1973-75 period, work-
ers are likely to seek improved job
protection through such means as a
reduction in working hours (reduced

overtime, reduced length of the regu-
lar workweek, more vacations), im-
proved unemployment benefits, and
so on. Of course, in these industries
where the recession-inflation combi-
nation hit the hardest, employers are
also likely to be concerned with pro-
tection—the protection of profit margins
that may have been severely squeezed
in recent years. This concern is also
felt in the public sector, where tax-
payers are trying to protect them-
selves from further major increases
in taxes.

Workers are concerned not only with

" protection against unemployment, but

also with protection against future infla-
tion. This concern is being manifested
in attempts to obtain or enrich the
provisions of cost-of-living escalator
clauses. Protection is also at the heart
of the issue of employee health costs,
as both workers and companies see
protection from the full burden of
the continually rising costs of health
care. And protection is involved in
increases in benefits designed to per-
mit compliance with the new pension
legislation, the Employee Retirement
Income Security Act (ERISA). This
involves the protection not of current
earnings, but of expected future in-
come after retirement.

These attempts to achieve protec-
tion are understandable in view of
the experiences encountered by labor
and management in recent years. It
is important to recognize that all seg-
ments of the economy suffered a loss
of real income during the recent in-
flation-recession cycle, and that the
best protection for all U. S. house-
holds is to be found in an economy
that is growing at a steady, sustain-
able pace. [The End]
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A Management View

By JOHN J. O'CONNELL

Vice President of Industrial Relations
Bethlehem Steel Corporation

ANAGEMENT’S CONCERN in

approaching collective bargaining
at a time when the nation’s economy
has been affected by a high level of
unemployment and by a high rate of
inflation is the same concern which
management has in viewing the troubled
state of the economy generally, and
that concern is with the basic, under-
lying causes of unemployment and
inflation. Constructive results in col-
lective bargaining are necessary to
correct the trends which have resulted
in high unemployment and in a high
annual rate of inflation. Corrective
changes in the federal government’s
fiscal and tax policies are vital parts
of the cure for unemployment and
inflation, but collective bargaining re-
sults must also contribute to that
cure.

Before examining the role of col-
lective bargaining, let us look first at
the nature of unemployment and in-
flation in our economy briefly but in
some detail. In 1974 and 1975, we ex-
perienced rates of inflation, as mea-
sured by the Consumer Price Index,
of 12.2 percent and 7 percent, re-
spectively. Current estimates are that we
can expect to see a 6 percent annual
rate of inflation this year and next year.
While a 6 percent rate is an improve-
ment over 7 percent, and is certainly
much better than 12.2 percent, it is an
entirely too high rate of inflation for
an economy that has the tremendous
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potential for the production of goods
and services which ours has.

The 12 percent rate during 1974
was largely influenced by extraordi-
nary increases in energy and food
prices but 1974, like 1975 and like
this year, was also influenced by a
basic, inflation-producing fact; we are
taking far more out of the producing
side of our economy than we are
putting into it. We have been in-
creasingly living beyond our means.

The most dramatic example of our
nation’s living beyond its means is the
literally skyrocketing cost of govern-
ment. Government is, after all, non-
productive, aside from the furnishing
of essential services, and is complete-
ly dependent upon the productive ca-
pacity of our economy for its support.
Here is what has been happening to
the cost of government. Public em-
ployment now stands at 14.9 million
persons; one out of six people em-
ployed works for government at some
level. In the last 10 years, government
employment has grown at twice the
rate of employment in the private
sector.

In the area of public spending, while
the Gross National Product has grown
275 percent in the last 20 years, fed-
eral spending has grown 400 percent.
And, in that same time span, state
and local government spending has
grown 520 percent. The federal budget
has more than tripled in the last 15
years, from $100 billion in 1962 to
$374 billion in 1976. Qur national debt
will reach $707 billion by the end of
fiscal 1977, and 45 percent of that
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debt will have been created in only
seven years—fiscal 1971 through fis-
cal 1977.

In the last 10 years, while the Con-
sumer Price Index rose 40 percent, the
typical family’s total annual tax bill
rose 65 percent. Thirty years ago,
Will Rogers said, “Just be glad you're
not getting all the government you’re
paying for.” It seems to me that that
statement is even more true today.
As T will note in more detail a little
later, while the cost of government
has been going up at an alarming rate,
we have been doing too little to
strengthen and improve the produc-
ing side of our economy. If we hope
to reduce the annual rate of inflation,
there is a clear need to both strengthen
the producing side of our economy
and control and moderate the cost of
government. Improving the produc-
tive capacity of our economy is clear-
ly related to both unemployment and
to collective bargaining objectives.

The Nature of Unemployment

Turning now to the problem of un-
employment, it is necessary to examine
briefly the exact nature of the un-
employment problem in our economy.
Last year, 1975, was a contradictory
year in that we experienced a peak
unemployment rate of 89 percent,
the worst we have seen since World
War II. But, while we were experi-
encing that very high unemployment
rate, the annual rate of increase in
wage and benefit costs was 10.2 per
cent, an all-time record high for any
one year. Experiencing both a record
rate of unemployment and a record
rate of increase in wages and bene-
fits is another demonstration of the
fact that we are taking too much out
of our capacity to produce goods and
services and putting too little into
that capacity.
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The most significant unemployment
statistics for our purposes here are
those for the first quarter of this
year. In March, the rate of unem-
ployment had moderated somewhat
to 7.5 percent, its lowest level since
December 1974. But, more impor-
tantly, in March, there were 86.7 mil-
lion Americans at work. That was
an all-time high number of persons
employed. The March employment
and unemployment statistics demon-
strate that our basic problem is created
by the fact that our economy has not
been able to create new jobs at a fast
enough rate. We are seeing a serious-
ly high rate of unemployment at a
time when there are more persons
at work than has ever before been
the case.

Two frequently offered answers to
the problem of unemployment are (1)
spreading the employment which is
available among more people through
devices such as the shorter workweek,
and (2) providing work for more
people by increasing the number of
jobs in public-service employment.
Those answers are unacceptable, how-
ever, because they add nothing to our
productive capacity and they increase
the already too high cost of govern-
ment. Anything which adds to the
federal, state, or municipal bureau-
cracies is ridiculous.

As I mentioned earlier, government
employment at all levels—federal, state,
and local—reached 14.9 million in 1975,
and that does not include 2.2 million
servicemen and women. The total pay-
roll for those 14.9 million civilian
government employees in 1975 was
$136 billion! That means that each
government employee is being sup-
ported by approximately five non-
government employees, and that sup-
port figures out to roughly $2,000 per
year. Any remedy that adds persons
to the payrolls of government would
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accentuate one of the factors creat-
ing unemployment and inflation. Such
a remedy would be a step in the same
direction we have been going—tak-
ing too much out of our productive
capacity and not putting enough into
that capacity. This is one reason why
management is opposed to the Hum-
phrey-Hawkins so-called full-employ-
ment bill, which is currently under
congressional consideration.

Lagging Productivity Improvement

The real need in our economy today is
for increased investment of our wealth
and resources in the means of produc-
tion. The United States has not been
returning a high enough proportion of
its output to improve and increase its
capacity for production. Over most of
the last 15 years, we have been in last
place among 11 major industrial nations
in terms of fixed investment as a share
of total national output.

More than 20 percent of our manu-
facturing capacity is 20 years old or
older, and the proportion of newer ca-
pacity has been going down, not up.
Among 11 major industrial nations, we
are in last place in terms of annual pro-
ductivity improvement. To provide new
jobs fast enough, to support the high
cost of government, and to moderate the
rate of inflation, we need to greatly
increase our investment din plants and
equipment.

It has been estimated, based on re-
cent surveys, that we will need to create
40 million new jobs in our economy
by the year 2000. The creation of that
many new jobs will require the invest-
ment of tremendous amounts of money
because, according to the U. S. Cham-
ber of Commerce, each new job in our
economy currently requires an invest-
ment of $40,000.

The steel industry is an excellent
example of the kind of investment that
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is required to create new jobs. In order
to meet expected increased demand for
steel, the industry believes that it will
be necessary to build 30 million tons of
new capacity by the year 1980. That
new steelmaking capacity would create
85,000 new jobs in the industry, and
the new capacity would require an
annual investment of $5 billion per
year.

The ability of our economy to make
the very large investments required to
produce new jobs is hampered both
by the high cost of government and
by the declining trend in corporate
profitability. Because of the high cost
of government, 50 percent of all funds
available for borrowing are currently
being absorbed by government bor-
rowing.

As a proportion of total national in-
come, corporate profits have declined
from 15.6 percent in 1950 to 12 percent
in 1960 to 9.2 percent in 1974. The high
level of government borrowing that
has been necessary, in combination
with the competition for remaining
funds available for borrowing, greatly
inhibits the ability of the private sec-

.tor of the economy to borrow funds
for investment in productive capacity.
The steadily declining trend in corpo-
rate profits has resulted in greatly re-
stricted ability to reinvest earnings in
improved or increased productive capac-
ity and reduced ability to attract addi-
tional equity financing for investment.

It might seem that some of the con-
siderations I have mentioned are remote
from collective bargaining, but they
really are not. The problems of un-
employment, inflation, and the high
cost of government are inseparable.
Coping with these problems requires
that we increase our rate of capital
formation, and that we increase our
investments in new and improved pro-
ductive capacity. Increased investment
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will require changes in federal tax policy
to permit greater use of earnings for
capital inevstment. It will also require,
however, holding collective bargaining
settlements within the limits of im-
proved productivity.

The steel industry is an example of
our economy’s currently restricted abil-
ity to generate sufficient funds for in-
vestment. [ referred earlier to the
possible creation of 85,000 new steel
industry jobs by 1980. The new ca-
pacity from which those jobs would
derive would require the investment of
$5 billion per year. In 1973 and 1974,
however, the industry’s two best volume
years in history, the industry fell short.
As contrasted with the required $5
billion per year, the industry generated
only $2.8 billion in net cash flow in
each of those two years.

The Cost of Negotiated Settlements

A comparison of productivity im-
provement and employment costs in
the steel industry demonstrates the
fact that collective bargaining results
are directly related to the ability to
generate sufficient capital for needed
investments. In 1971, output per man-
hour in the steel industry, as measured
by an index in which 1967 equals 100,
was 104.9 and employment costs in
that year, again expressed in terms
of an index in which 1967 equals 100,
were 131.6. Over the years between
1971 and 1974, output per man-hour
in the steel industry increased signifi-
cantly to 123.4. Over the same time
span, however, employment costs in-
creased at a higher rate so that by
mid-1974, the index of employment costs
stood at 191.1. Although improvements
in productivity have been significant,
they have not been sufficient to keep
pace with the increase in employment
costs.
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The recent experience in our econ-
omy with high rates of unemployment
accompanied by high rates of inflation
points to the very clear need in col-
lective bargaining for settlements that
do not take more out of our productive
capacity than we can afford. It isim-
portant that collective bargaining set-
tlements should not further inhibit the
ability of industry to reinvest earnings
in new and improved plants and equip-
ment.

The best solution to the problems
of unemployment and inflation is to
be found in the increased investment
in capital formation that will create
new jobs and generate increased levels
of national output. Collective bargaining
can contribute to that solution by limit-
ing settlement costs to those that can
be offset by increased productivity.

In that respect, I do not believe the
recent settlement negotiated in the
trucking industry between the employers
in that industry and the Teamsters
union is encouraging. It has been esti-
mated that the cost of the settlement
will be about 32 percent over three
years. Furthermore, it is important
to note that those estimates contain an
“if,” and that is if the annual Consum-
er Price Index increase is at a rate of
about 6 percent. The no-maximum
feature of the cost-of-living provisions
in the settlement could prove to be
much more costly and, therefore, make
the settlement even more inflationary,
if the Consumer Price Index rate of
increase goes above 6 percent.

One of the most obvious trends in
recent collective bargaining settlements
that requires correction is the increas-
ing prevalence of unlimited cost-of-
living adjustment clauses. These pro-
visions have had the effect of locking
into wage rates the increased adjust-
ment amounts that have resulted from
extraordinary short-term increases in
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the Consumer Price Index. It is self-
evident that open-ended cost-of-living
adjustment provisions cannot be rea-
sonably related to the improvements
in productivity.

Summary

It is clear that our economy is now
at a point at which collective bar-
gaining settlements must contribute
to the ability to increase investment
in plant and equipment. If we are to

find any real and lasting solution to
the problems of unemployment and in-
flation, the solution will come because
we have been able to direct a greater
share of the output of our economy
to increasing and improving our pro-
ductive capacity. It is equally clear
that it is necessary that the parties
to collective bargaining recognize the
direct relationship between the cost
of settlements and the availability of
funds for the needed investment.
[The End]

A Labor View

By RICHARD A. LIEBES

Service Employee’s International
Union

HE DOUBLE hammer-blows of

inflation and recession have im-
pacted upon many more activities than
just the labor-management scene. From
the smallest family unit to the largest
arena of international relations, this
two-headed crisis has left its indelible
mark.

My remarks will deal with some of
the effects upon collective bargaining
resulting from this strange period of
unemployment and inflation. It should
be noted that there are those who hold
the view that collective bargaining is
itself a contributing factor to today’s
inflation, and more particularly that
labor is not a passive victim but rather
more of an active villain.

Such a view is demonstrably false.
The spendable earnings of production
workers today, in 1967 dollars, are less
than they were in almost every month
of 1971, 1972, and 1973. Even with a
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slight increase in the buying power
of the average worker’s earnings since
late 1975, it stands today only frac-
tionally higher than in 1971. While
most union members under collective
bargaining agreements did somewhat
better than the average worker, their
buying power was also seriously eroded
by the economic developments of 1973,
1974, and early 1975.

Inflation has not been caused by ex-
cessive wage increases. Secretary of
Labor Usery told the Senate Budget
Committee last March: “I believe there
is general agreement that wages have
not been a significant factor in the
unusually high rate of inflation of the
past three years. [ see no signs that
this will change.”

It is equally evident that inflation
is not the result of excessively high
employment. I doubt that even the
most conservative classical economist
today is willing to advance the old
thesis that inflation will be controlled
by increasing unemployment. The evi-
dence against this supposed tradeoff is
just too compelling.
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The evidence of the past three years
or so also contradicts another piece of
conventional wisdom: the idea that an
increased supply of labor-unemploy-
ment necessarily brings down the price
of labor.

Has Unemployment Affected
Settlements?

What has been the impact of the
jobless on collective bargaining set-
tlements? During the great depression
of the ’30s, there was a clear correla-
tion between idle workers and starva-
tion wages. This phenomenon is not
evident today. In the construction
trades, official unemployment figures
topped 20 percent for several months
in 1975, and even double that in some
regions; and yet, the average weekly
earnings of employed construction
workers kept pace with the earnings
of workers in more stable industries.

A few months ago in the San Fran-
cisco area a new amusement park ac-
cepted applications for some 2,000
unskilled jobs paying only minimum
wages. A reported 34,000 applicants
sought to register on the designated
day, causing a monumental traffic jam.
During the same month that this event
took place, several unions in the area
reported contract settlements with siz-
able increases. '

I am not suggesting that unemploy-
ment has had no effect upon wage
determination. The effect has been
dampened, however, by factors that
were absent in the 30’s. The extent
of unionization is markedly greater.
Long-term contracts have become the
standard, providing for automatic pay
boosts and, to an increasing extent,
cost-of-living clauses. The existence
of public assistance and social insur-
ance systems, particularly unemployment
insurance, have made the jobless a
little less willing to take the first low-
paying jobs that come along.
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Union negotiators must necessarily
give greater weight to the inflation
factor than to the recession factor in
their bargaining. It is axiomatic that
any leader, whether a union leader or
a political leader, is motivated by per-
sonal survival. No labor official will
survive very long by advocating or
condoning wage cuts. The voices of
the employed membership are heard,
not those of the faceless unemployed.
The active worker wants pay boosts
commensurate with increases in the
cost of living, better benefits, improved
welfare and retirement programs. He
does not conceive that any tempering
of his very real needs will forthwith
solve the larger woes of the economy.
He looks to his union for relief from
inflationary prices, for greater benefits,
and for more job security. And he
wants these things now. This attitude
can be summarized by remarking that if
you have a ticket on the Titanic, you
might as well go first-class.

Labor’s bargaining strategy in re-
sponse to the pressures of inflation is,
at the minimum, to keep pace with it.
Its strategy in the context of unem-
ployment is to give high priority to
issues of jobs and job security.

Economic indicators are suggesting
that the worst is over. The rate of
price increases is slackening, and some
encouragement is being read into re-
cent months’ figures on the jobless
rate. Yet even the “optimistic” Admin-
istration forecasts and projections in
this election year are grim: an unem-
ployment rate forecast of 6.9 percent
in 1977 and a projected unemployment
rate of nearly 5 percent as late as 1981.
Further predictions from the Adminis-
tration’s budget for fiscal 1977 forecast
a 1977 CPI rise of 6 percent, tapering
off to 4 percent by 1981.

It is beyond the scope of my re-
marks here to analyze the accuracy of
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this outlook. Certainly there is a valid
case for predicting that things will
get worse, not better. The AFL-CIO
has described the official forecast for
next year as “unbelievable optimism.”
But even at face value the Adminis-
tration figures would mean some six
to eight million jobless for five suc-
cessive years, with consumer prices
continuing to escalate at unacceptable
levels.

If it should be the case that we have
weathered the worst of the current
economic storms, then some guidance
for collective bargaining strategies in
the coming year may be found in a
review of recent settlements. I noted
earlier that organized workers have
done somewhat better than the un-
organized. Major 1975 wage settle-
ments—those covering 1,000 or more
workers—averaged 10.2 percent. Most
of the settlements were front-loaded
in the first year, with average annual
pay boosts over the term of the 1975
agreements amounting to 7.8 percent.
In the face of inflation, these were
moderate gains.

Cost-of-living Escalators

There is support for the conclusion
that unions have exercised consider-
able restraint in current negotiations.
Most workers have a pretty common-
sense attitude and are not seeking
confrontations. The major demand has
been to catch up with rising prices.
Together with this effort, there has
been a marked resurgence in the nego-
tiation of cost-of-living clauses. A
majority of all workers under major
agreements are now covered by escala-
tor clauses. As many as eight million
workers were estimated to be under
such provisions at the end of 1975.

Of course, there are many variables
in the way that cost-of-living clauses
are drafted, and their effectiveness in
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keeping pace with inflation varies tre-
mendously. A recent study by the
AFL-CIO has concluded that, because
of time delays between price changes
and wage adjustments, the average
worker under the usual cost-of-living
clause “really only recovers 50 percent
of purchasing power lost to price in-
creases.”

The building trades, perhaps the
industry most severely affected by the
economic crunch, have addressed them-
selves to the question of restraint in
current negotiations. Late last year
the president of the Building and Con-
struction Trades Council cautioned the
affiliated international unions to ex-
ercise “self-appraisal, sel-criticism, and
self-examination” in the search for solu-
tions to that industry’s problems. A
number of 1975 construction industry
settlements worked out cost-cutting
provisions, the Bureau of National
Affairs recently noted, including waiv-
ers of wage increases, delays in deferred
increases, cuts in existing rates, low-
ering of overtime premiums, relaxation
of work rules, and no-strike pledges.

In 1976 there are more major bar-
gaining agreements expiring than there
were in the relatively light bargaining
schedule of 1975. Major contracts cov-
ering 4.5 million workers are open
this year, compared with 1975 reopen-
ings affecting 2.8 million workers.

Much attention is being focused on
the auto industry negotiations coming
up this summer. The special conven-
tion of the UAW adopted a bargain-
ing platform in late March. UAW
President Leonard Woodcock urged
the delegates to make the broad issue
of job security the central theme of
the union’s platform. The convention
adopted a resolution calling for no
fewer than ten “approaches” to the gen-
eral goal of preserving and creating
jobs. These approaches include major
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demands for reduced overtime and
shorter working hours, and include
other alternatives of longer vacations
and weekends, and retirement incen-
tives for older workers.

How Has the Public Sector
Pared?

My remarks would be incomplete
without some reference to the special
nature of current collective bargaining
in the public sector. About one out
of five civilian workers are employed
in some branch of federal, state, or
local government. This huge sector is
nevertheless often overlooked when
labor relations problems are analyzed.

The nature of labor-management re-
lations is much different in public em-
ployment. There have been dramatic
increases in the numbers of public
workers covered by union agreements.
But collective bargaining doesn’t work
in the same way. There is no single
set of rules equivalent to those set by
the National Labor Relations Act in
private industry. A union shop is gen-
erally not achievable, and even lesser
forms of union security are typically
absent. Some jurisdictions place severe
constraints upon the scope of bargain-
ing. Where written agreements exist,
they are usually for one year rather
than for the longer terms found in
private industry. The right to strike,
with only a few exceptions, is not
legalized. Even exclusive bargaining
rights are by no means the general
rule at state and local levels. The whole
framework of collective bargaining is
still very much in a fluid state.

Unemployment has impacted some-
what less severely upon workers in the
public sector. But the recession has
had a damaging effect on state and
local government, and the ravages of
inflation have intensified the fiscal crisis
that many public agencies are suffer-
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ing. Public sector collective bargain-
ing has obviously suffered from this
crisis as well. What are the current
strategies of public worker unions in
this complex arena? These organiza-
tions face all of the difficulties of their
private-sector colleagues, and many
more.

One of the most serious problems
facing public worker unions is that
of impasse resolution. The public em-
ployer is not easily defined. Cost pass-
through channels are clogged with ob-
stacles that are not encountered in pri-
vate industry. The strike, as noted
above, is generally illegal. In spite of
this bar, however, the strike weapon

‘has been utilized with well-known fre-

quency in the public sector. In fact,
the very frequency of the resort to
strikes is indicative of the lack of mean-
ingful impasse machinery.

The last several years of inflation/
recession have not only intensified city
and state fiscal problems, they have
also hardened the people’s resistance
to tax increases. These pressures have
brought about the novel situation of
public worker layoffs, together with
new vigorous efforts by public officials
to take a tough line on salary adjust-
ments.

The long, bitter, crippling San Fran-
cisco strike, which began on April 1
of this year, while it has had many
unique facets, has been basically a
confrontation between craft unions fight-
ing against large pay cuts and city
officials determined to reflect their un-
derstanding of the taxpayers’ concern
with cost-cutting. In other communities
with similar problems, there are in-
creasing instances of union restraint
in arriving at moderate settlements.

A great danger facing union leader-
ship in these uncertain times, both in
the public and private sectors, is that
of becoming the whipping-boy. A grow-
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ing attack against labor can be antici-
pated, particularly as the aftermath of
such confrontations as in San Francisco.
Unions do not get their story across
very well. It is easier for the public
to focus upon labor’s efforts to keep
up with inflation and fight for job

security than it is to get at the root
causes of our present malaise. In the
foreseeable future, the major collective
bargaining struggles of unions will cen-
ter more on staying where they are
rather than on pioneering in new en-
deavors. [The End]

A Mediator's View

By PAUL YAGER

Federal Mediation and Concilliation
Service

HE MEDIATOR, be he civil

servant or private practitioner, is
viewed by the man-in-the-street as a
guardian of the public interest, par-
ticularly at times of economic stress
such as during a period of high un-
employment and inflation. The man-
in-the-street equates the public interest
with the enforcement of policies and
programs which may be intended to
reduce unemployment or control in-
flation. Therefore, before addressing
the mediators’ view of the challenge
to collective bargaining in such a con-
text, I feel compelled to acknowledge
the man-in-the-street’s view and to state
clearly that no mediator should ever
encourage defiance of policy or viola-
tion of laws while he is performing
his prime function—the facilitating of
collective bargaining.

However, at times of economic stress,
all institutions may be weakened.
Strengthening the institutions that pro-
vide survival values is a function of
the highest public interest. Therefore,
mediators who are conscious of their
public duty to serve the institution of
collective bargaining are likely to be
even more zealous about performing
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their tasks to encourage viable agree-
ments that are mutually satisfactory
when the vitality of collective bargain-
ing is sapped by wage and price con-
trols, guidelines, monitors, “phases,”
and other invitations to the negotiators
to abdicate their own responsibilities.
In short, then, the mediator is neither a
cop nor a bootlegger. He is the standard-
bearer of sound collective bargaining
when that institution is distressed by
economic viruses affecting the com-
munity-at-large.

A mediator’s view of collective bar-
gaining strategies in any context, let
alone unemployment and inflation, is
cropped and distorted because he sel-
dom has a full view of the entire labor-
management relationship or of a par-
ticular negotiation. He never sees the
entire performance from the point when
the issues are first formulated or antici-
pated until the final evaluation when
the dust has settled. The mediator is a
tactician, not a strategist. His tactics
flow from the instantaneous procedural
decisions which cannot reflect profound
problems such as unemployment and
inflation. He experiences phenomena
external to the specific relationship,
such as unemployment and inflation,
only as such phenomena are manifested
by the conduct and statements of the
representatives of labor and manage-
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ment. When unemployment and in-
flation are features on the collective
bargaining landscape, the nature of
that landscape does influence the par-
ties, their priorities, and the settlements
they make, but this influence is subtle
and not always clear to the mediator.

The Unemployment Problem

The most familiar problem, of course,
is unemployment. The fact of unem-
ployment, or the memory of unemploy-
ment, haunts most negotiators because
the negotiators of 1976 were either
adults or children during the great de-
pression. The stresses of that time are
still familiar to them. The employment
implications of every negotiated agree-
ment are in the air, even if there is
no immediate unemployment problem
to highlight those implications.

When there are unemployment prob-
lems close at hand, the negotiators
must be concerned, and the implications
become more manifest. It is at such
times as these that the concerns of the
older depression generation come alive
for the younger union members. In
general, however, the negotiators’ re-
sponsibility is to come to terms affecting
those who are at work. Only when
unemployment has reached a high level
in a particular industry, company, or
plant do devices such as work-sharing,
early retirement, attrition, wage freezes,
fringe-benefit reductions, stretch-outs,
and speed-ups surface at the bargain-
ing table. We have seen more of this
in the public sector recently, as a re-
sult of the layoffs, threatened and real,
in New York City.

Simplistic reasoning might suggest
that during a period of unemployment,
management would have the advan-
tage of mobilizing hungry workers to
replace employees not satisfied with
management offers. We know, however,
that there are various structural, psy-
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chological, sociological, and economic
factors that severely limit the availability
of a pool of unemployed as a weapon
against unyielding unionists in the high-
ly organized urban areas. Therefore,
most managetnents in such areas do not
view this “advantage” as very useful
in bargaining. Nevertheless, the con-
ditions that create unemployment also
influence the climate of negotiations
and shape management thinking.

Other factors, such as limited op-
portunity for casual employment, lay-
offs of one wage earner in two-earner
families, shortened workweeks, and the
example of city employees on layoff,
dampen union militancy and encourage
management to be more assertive at
the table. Therefore, the negotiating
atmosphere is changed. Management
has proposals where they had none
before. Workforce control issues be-
come focal points of negotiations. Trade-
off strategy emerges and a shift in
emphasis is observable. Thus, the chal-
lenge becomes manifest when union
negotiators who have seldom had to
deal with “management issues” must
adapt themselves to doing so; hawkish
management factions tend to ride high
and expect to recover, in one negotia-
tion, workforce control that has been
negotiated away during the past 20
years.

The Impact of inflation

The tremendous impact of the recent
inflation, which has been attributed to
oil price increases, worldwide food and
fertilizer shortages, whiplash effects of
the Vietnam war financing, etc., was
felt at the collective bargaining table
at a time when those same forces, and
others, were also creating a cyclical
downturn in employment. In many
instances, our system of collective bar-
gaining responded to these challenges
with amazing vigor, flexibility, and
stability.
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In contrast to the case in many other
nations, the unions in the United States
do not generally view collective bar-
gaining as a specific means of redis-
tributing wealth. Therefore, we have
seen little or no exacerbation of the
inflation resulting from wunion exploita-
tion of the inflation problem to grab
bigger and bigger pieces of the pie. In
fact, we have many examples of re-
markable restraint on the part of many
unions in the face of severe pressure.
Some of the restraint, for instance, in
construction, textiles, and garments
can be attributed to high levels of un-
employment which have established
the credibility of leaders. Some of the
restraint can be attributed to the mod-
eration of other union leaders who
boldly convinced their members that
wage-push inflation benefits no one,
and, therefore, they were able to achieve
ratifications of settlements that were
acceptable, if not glorified.

Another reason we have seen re-
straint by some unions is that the
conventional arithmetic of collective
bargaining has favored perceptible
improvements in workers’ living con-
ditions. Over the last 25 years, par-
ticularly since the first UAW—Gen-
eral Motors cost-of-living agreement,
a rough kind of calculation pervades
most negotiations. These calculations
involve three criteria: (1) purchasing
power maintenance, (2) living stan-
dard improvements, and (3) ability to
pay.

The purchasing-power criterion rec-
ognizes the workers’ interest in main-
taining the existing level without pen-
alty due to inflation. The improvement-
of-living-standards factor recognizes two
features on the economic landscape:
first, higher employee productivity in
the economy as a whole and in specific
industries, as a result of improved
technology (capital investment), and,
second, the claim of American work-
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ers to improve their standards of living
in accordance with the implied promises
of our economic and social system. The
ability-to-pay factor is a plus or minus
that explains the differences among and
within industries which may or may
not also be conditioned by elements
of relative bargaining power.

I realize that this is an oversimpli-
fied formula. Yet, as crude as it may
be, I have found it a satisfactory ex-
planation of the wage changes I have
seen since | became a mediator 25
years ago. Such a matrix is readily
susceptible to a variety of adjustments
that become necessary in a period of
high unemployment and double-digit
inflation. Thus, in such a period, we
have recently seen the cost-of-living
clauses become more complex. Caps
are donned; corridors are built; front-
end/rear-end loading is devised; cost-
of-living adjustments are imputed
without reference to specific triggers;
triggers are offset; wage reopeners be-
come more popular; the imagination
and ingenuity of statesmanlike nego-
tiators reach previously unattempted
heights as they seek to achieve as much
of the target as ds feasible for the
specific industry, company, or plant
in the context of the external realities
(unemployment, reduced demand, dis-
torted costs).

Management's Response

In normal times, management usually
responds to union initiatives when wage
increases are at issue. However, we
should examine more closely a corollary
effect that is now gaining momentum
among management spokesmen. Some
of them argue that labor cost increases
negotiated with unions cannot be paid
indefinitely from increased productiv-
ity resulting from increased capital
investment or from increased prices.
They point out that such increases
must also come from negotiated re-
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ductions in unit cost which results
from the elimination of inefficiencies
in operations that have been built in-
to labor-management agreements, or
have become ingrained in daily prac-
tices, or are attributable to the work-
ers’ attitudes and individual and con-
certed conduct.

Thus, the tradeoff of “productivity
bargaining” has become an important
feature in the unemployment-inflation
context. The ingenuity and imagina-
tion of the management negotiators
are the measures of the effectiveness
of this ploy. Simple speedups and
stretchouts are not viable tradeoff ma-
terial. However, reduction or elimina-
tion of structural obstacles to realiz-
able reductions in unit costs can be
won, and patient and careful negotia-
tions can result in modifications of
burdensome and costly practices.

I emphasize that patience and care
are required elements in any negotia-
tions designed to achieve reduced unit
costs by elimination of excessive or
redundant labor costs. The reason is
that unions are so structured that the
leadership cannot survive the political
process if it can be tarred by the “sell-
out” brush. Entrenched practices that
may have become vested, at least
psychologically, as property rights
cannot be given away; they can be
sold. Job security and improved eco-
nomic status is the coin for such trans-
actions. The buyer must be prepared
to see the proposed transaction re-
jected at first. After persistent or even
adamant insistence, supported by speci-
fic examples of wasteful practices (not
by self-serving generalization), union
negotiators may admit the possibility
that such a transaction might take place.
Then, the coin is examined in minute
detail.

Since it is not always easy for sophis-
ticated, computer-equipped manage-
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ment to measure the value of particular
“improvements” in workforce control, it
is impossible for the individual work-
er, and for most union negotiators, to
measure and weigh the effect of work-
place rule changes on their lives and
fortunes. Therefore, the negotiators
are faced with problems of credibility
and tactics and strategy that might
overwhelm experienced diplomats. Yet,
at many bargaining tables, the nego-
tiators for both sides have met and are
continuing to meet those challenges.

Internal Political Issues

The mediator who is involved in such
negotiations treads as if he is explor-
ing a mine field. Often, the ordinary
politics of the labor and management
organizations are further complicated
at times of high unemployment and
inflation. The unions’ political problem is
usually more apparent and well known,
but we should not lose sight of the
political burden carried by the man-
agement team. Hawkish management
elements view the high unemployment
level and the inflationary disruptions
of the market as opportunities to be
exploited; production people excuse
their own inadequacies by blaming the
management negotiators for failure
to recover control of the workforce
given away at the workplace; the comp-
troller tunes up the computer to print
a new bottom line; marketing depart-
ments complain about prices; and every-
ote is aware of the white-collar layoffs.

With all the heat that their con-
stituencies could build up on company
and union negotiators, their reluctance
to deal directly and meaningfully with
the issues is understandable. There-
fore, the mediator must exercise great
skill in preserving a constructive climate
for negotiations, establishing a har-
monic tone, inviting imaginative solu-
tions, and providing viable alternatives
when the negotiators themselves are
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exhausted. Perseverance is the key qual-
ity in such situations.

To the credit of union, management,
and neutral participants in the pro-
cess, we have seen some interesting
developments in recent years which
assure us that the American labor-
management community is capable
of meeting the challenges. Even if the
unemployment rate declines and the
inflation abates further, the challenge
to reduce unit costs will not disap-
pear. It is a concomitance to improv-
ing living standards. Therefore, we can
expect the drive in that direction to
continue on the collective bargaining
scene, and we can also expect the
challenge to continue to be met.

What are the Costs?

I see yet another challenging con-
text developing in which collective
bargaining will be tested more severely
than during the recent period of high
unemployment and inflation. That new
challenge is partly a consequence of
the responses to the unemployment-
inflation challenge. Indexed wages
and productivity formulas will limit
the ability of future negotiators to
deal with yet unknown phenomena
that will shape the collective bargain-
ing landscape in their time. With the
rising costs of most existing fringe
benefits (health care and pensions,
particularly), the choices future negotia-
tors will have in allocating shares in
production to labor will be narrowed.
At some point in the future, the amount
of precommitted charges may absorb
all the funds in discretionary accounts
now available for distribution through
collective bargaining.

This notion is reinforced when we
realize that, as a society, we seem
to be opting for more leisure and
shorter working lives. We enter the

labor force later than our parents did
and we leave it earlier than they did;
while we are in it, we work fewer
hours, days, and weeks. Therefore,
the costs of wages and benefits must
be charged to fewer and fewer hours
during each worker’s productive life.
Will we be able to continue our ritual
collective bargaining dance when the
piper calls for his pay?

I am suggesting that we may be
moving toward so much rigidity in
labor cost determination that we may
yet see confirmation of the argument
that collective bargaining is obsolete.
Therefore, thoughtful practitioners and
scholars of collective bargaining should
consider if the threat to viable col-
lective bargaining is imminent. If my
concern is valid, what alternatives
should be pursued to minimize the
danger?

A premise of that question is that
society wants to preserve collective bar-
gaining as a viable institution so that
we can continue to enjoy the benefits
of that decision-making mechanism
of our economy. If not, what are the
alternatives and the burdens on our
system that can be expected if col-
lective bargaining expires? We media-
tors and other devotees of collective
bargaining are essentially pragmatists;
we take each day’s problems and op-
portunities as we find them. How-
ever, we should not allow our prag-
matism to lead us into an abyss. The
same ingenuity and imagination that
we bring to solving our problems at
the bargaining table should be help-
ful to us in preserving and strengthen-
ing an institution—collective bargaining
—the elimination of which would be
a severe blow (cause or effect?) to
the economic system that we now
know and which has been so effective
for us as a democratic society.

[The End]
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SESSION 1l

Affirmative Action v. Seniority

Retroactive Seniority: A Remedy
for Hiring Discrimination

By DAVID ZISKIND

Attorney and Arbitrator, Los Angeles

ATURALIST Annie Dillard, while walking in a forest, came

upon an old snake skin that had been shed by a reptile in the
form of a perfect knot. She spent several hours attempting to visualize
how the snake rubbing against tree trunks and rocks slithered from
its tubular skin and wriggled it into a knot. I find the same intel-
lectual fascination in trying to understand how the United States
Supreme Court can come upon a tangled mess of industrial relations
and smooth out the knots, leaving complicated interrelated human
beings in positions conducive to social harmony.

Since the United States Supreme Court in the case of Franks v.
Bowman Transportation Co.> has recently resolved a very knotty prob-
lem of seniority in employment discrimination cases, it is possible
to note the law in that area and at the same time to observe the
convolutions of thought, known as the judicial process, which estab-
lished the law.

In Bowman, the Supreme Court declared that the appropriate
and presumptive remedy for in-hire discrimination is the employ-
ment of the discriminatees with full seniority, back to the date of
their application for work. In addition to the majority opinion, writ-
ten by Justice Brennan, there were two minority opinions, concur-
ring in part and dissenting in part.

The Supreme Court disposed of several questions. (1) A class
action filed on behalf of discriminatees by an employee who is later
dropped from the suit does not become moot as long as other mem-
bers of the class have a live and justiciable controversy. (2) The

* Franks v. Bowman Transp. Co., Inc., 96 S. Ct. 1251 (1976) 11 EPD {10,-
777; 495 F. 2d 398 (CA-5, 1974) ; 7 EPD 19401; (DC Ga. 1972) 5§ EPD {8497.
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exclusionary clause in the Civil Rights
Act, preserving bonafide seniority sys-
tems, does not bar the granting of
retroactive seniority. (3) An award
of retroactive seniority is appropriate
under the Civil Rights Act. (4) No
differentiation should be made between
benefit seniority status and competi-
tive seniority status, but on that the
Court split. (5) An award of retro-
active seniority is presumptively re-
quired of all district courts; the mem-
bers of the Court differed on the degree
of discretion left to those lower courts.

In reaching these conclusions, all
members of the Supreme Court re-
sorted to well-known doctrines of law,
all considered legislative history, and
all cited legal precedents. They stressed
different words in the Civil Rights
Act and in the congressional reports
that led to its adoption. They ex-
pressed different primary concerns.
The majority emphasized the attain-
ment of equal employment opportunity
without limitations that might frustrate
the accomplishment of that end; the
minority emphasized the balancing
of equities between innocent parties.
They wanted to allocate the respon-

sibilities of trial and appellate courts
differently. From their complex of
discussion emerged guiding rules of
law that should put to rest much,
though not all, future controversy.?

Essential facts, not in dispute, were
that Bowman Transportation Co. had
discriminated against black workers
in hiring, transfer, and discharge. To
circumvent the Civil Rights Act, the
company introduced a “buddy sys-
tem” whereby no new driver would
be hired without the sponsorship of
a driver who would train him. Blacks
were not sponsored, and blacks hired
for other jobs were not transferred
to over-the-road positions. A collec-
tive bargaining agreement with Dis-
trict 50 perpetuated -the discrimina-
tory practices.3

The Issue of Mootness

The trial court certified the suit as
a class action, but the petitioner who
represented certain classes was later
discharged for cause unrelated to the
action. The Supreme Court found
that other class members had a con-
tinuing personal stake in the outcome
of the controversy over seniority. Be-

? Unsettled issues in layoffs and preferen-
tial remedies are pending before the U. S.
Supreme Court in Waters v. Wisconsin
Steel Works, No. 74-1064, 502 F 2d 1309
(CA-7, 1974) 8 EPD {9658. Other lower
court cases posing factual situations with
unresolved seniority questions are Watkins
v. United Steel Workers, Local 2369, 516
F 2d 41 (CA-5, 1975) 10 ‘EPD 110,319;
Jurinko v. Edwin L. Wiegand Co., 477 F 2d
1038 (CA-3, 1973) 5 EPD {8567; vacated
414 U. S. 970 (1973) 6 EPID {8884; Jersey
Central Power & Light Co. v. IBEW, 508
F 2d 687 (CA-3, 1975) 9 EPD {9923;
Meadows v. Ford Motor Co., 510 F 24 939
(CA-6, 1975) 9 EPD (9907; cert. pending
No. 74-1349.

® Other factual situations constituting
discrimination have been dealt with 1in
Quarles v. Philip Morris Inc., 279 F. Supp.
507 (DIC Va. 1968) 57 LC 79101; Local
189 United Papermakers v. U. S., 416 F 2d
980 «(CA-5, 1969) 61 L.C {9328, cert. denied
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397 U. S. 919 (1970); United States v. St.
Louis-San Francisco Ry., 464 F 24 301
(CA-8, 1972) 4 EPD 17688; United States
v. IBEW Local 38, 428 F 2d 144 (CA-6,
1970) 63 LiC 9463, cert. denied 400 U. S.
943 (1970) 3 EPD {8049; United States
v. Jacksonville Terminal Co., 451 F 2d 418
(CA-5, 1971) 3 EPD {8324; Rodriguez v.
East Texas Motor Freight, 505 F 2d 40
(CA-5, 1974) 8 EPD 9811; Pettway v.
Amer. Cast Iron Pipe Co., 494 'F 2d 211
(CA-5, 1974) 7 EPD (9291; Robinson v.
Lorillard Corp., 444 F 2d 791 (CA-4, 1971)
3 EPD {8267; United States v. N. L. Indus-
tries, Inc.,, 479 F 2d 354 (CA-8, 1973) 5
EPD {8529; United States v. Bethlehem
Steel Corp., 446 F 2d 652 (CA-2, 1971) 3
EPD 18257; Long v. Georgia Kraft Co.,
328 FSupp 695 (DC Ga. 1971) 2 EPD
110,208, 450 F 2d 557, 455 F 2d 331 «(CA-5,
1972) 4 EPD {7647; Vogler v. McCarty,
451 F. 2d 1236 (CA-5, 1971) 4 EPD {7581.
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cause it was a live controversy, in
an adversary context, and in a form
capable of resolution through the judi-
cial process, the Court retained juris-
diction over the classes even though
the action had become moot for their
representative.t

The Exclusionary Clause

The only explicit reference to se-
niority in the Civil Rights Act is found
in an exclusionary clause. That clause,
Section 703(h) reads as follows:

“Notwithstanding any other provi-
sion . . . it shall not be an unlawful
employment practice for an employer
to apply different standards . . . pur-
suant to a bonafide seniority or merit
system . . . provided that such dif-
ferences are not the result of an in-
tention to discriminate because of
race, color, religion, sex or national
origin. ...”

Before the lower courts, Bowwman
argued that a discriminatory refusal
to hire does not affect the bonafides
of a seniority system ; hence its bona-
fide system was excluded from the
Civil Rights Act and should be left
untouched. Before the Supreme Court,
it was conceded that the petitioners
were not asking for a modification or
the elimination of the seniority system.
They sought that seniority status within
the system they would have joined
but for the discriminatory refusal to
hire them. That was not affected by
the exclusionary clause.

The Supreme Court interpreted the
exclusionary clause in the light of its
legislative history and logical mean-
ing. There was no mention of seniority
in the original Civil Rights Act of
1964 or in congressional committee

reports. Some senators had argued
the bill would destroy existing seniority
systems. Others responded with an
interpretative memorandum and a Jus-
tice Department statement, the for-
mer saying that the Act would be
prospective, not retrospective, and the
latter stating that the Act “would
have no effect on seniority rights exist-
ing at the time it takes effect.”® Later
a new version of the bill was intro-
duced with the exclusionary clause;
there were no committee reports on
it. Senator Humphrey, one of the
conferees on the bill, said the clause
was not designed to alter the mean-
ing of Title VII and merely clarified
its present intent and effect.®

On the basis of that legislative his-
tory, the Court found the exclusionary
clause “only a definitional provision”
and said, “it is apparent that the
thrust of the section is directed toward
defining what is and what is not an
illegal discriminatory practice in in-
stances in which the post-act opera-
tion of a seniority system is challenged
as perpetuating the effects of discrimi-
nation occurring prior to the effective
date of the Act.” There was no intent
to have the section modify or restrict
relief otherwise appropriate when dis-
crimination occurs after the effective
date of the Act. The minority justices
agreed.

Appropriateness

The Civil Rights Act of 1964 does
not expressly prescribe seniority as
a form of relief for employment dis-
crimination. It deals with the reme-
dies available to discriminatees in gen-
eral terms. Section 706(g) sets forth
the broad base upon which courts

t Sosna v. Towa, 419 U. S. 393, and Board
of School Commrs. v. Jacobs, 420 U. S. 128
did not hold the contrary. The issues in
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De Funis v. Odegaard, 416 U. S. 312 (1974)
were not raised.

¢ 110 Cong. Rec. 7207 (1964).

€110 Cong. Rec. 12,723 (1964).
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may take affirmative action. It states
a court may “order such affirmative
action as may be appropriate, which
includes, but is not limited to, rein-
statement or hiring of employees,
with or without back pay. .. or any
other relief as the court deems ap-
propriate.”

The district court, and to a lesser
extent the circuit court of appeals,
saw in that language no mandate to
award retroactive seniority. The Bow-
man decision found and defined the
extent of such a mandate. It did so
in reliance upon principles declared
in other civil rights cases, upon legis-
lative history, and upon the precedent
of decisions under other statutes.

The Court found in its major civil
rights cases two guiding principles:
(1) the “highest priority” for equal
employment opportunity, and (2) the
principle known as “make whole”
relief. It found in the legislative his-
tory of the Civil Rights Act a third
precept, “the most complete relief
possible.”

From prior civil rights cases, the
majority opinion reiterated the prin-
ciple of “highest priority”"—highest
priority for the public policy of out-
lawing discrimination based on race,
religion, sex, or national origin. The
Court had declared such a priority in
several cases. In each case there were
other principal determinations, such
as: an adverse arbitration award does
not bar suit under the Civil Rights
Act,” a person who engaged in an
unlawful blockade of a plant can still

claim that was just a pretext for not
hiring him,® the requirement of school-
ing or the passing of a general intel-
ligence test making a disproportionate
number of Negroes ineligible is pro-
hibited by the Civil Rights Act,® or
the winning party in a civil rights
action is entitled to collect attorneys’
fees.1® However, in each of these di-
verse cases the Supreme Court had
held the policy of the Civil Rights
Act (to eliminate discrimination and
to invite and encourage actions seek-
ing that objective) was entitled to
highest priority consideration.

In addition to the policy of “highest
priority” for the protection of civil
rights, the Supreme Court noted the
“make whole” objective enunciated
in its other decisions!! and in legis-
lative reports.!> One of the central
purposes of the Act it had said, and it
repeated, was to make persons whole for
injuries suffered on account of unlawful
employment discrimination.

The legislative history of the Act
added to these policies of “highest
priority” and “make whole” a con-
gressional intent for “the most com-
plete relief possible.” The Conference
Report accompanying the Equal Em-
ployment Opportunity Act of 1972
stated: “The provisions of Section
706(g) are intended to give the courts
wide discretion exercising their equit-
able powers to fashion the most com-
plete relief possible. . . .”"13

The majority Court found further
precedent for its position in earlier
National Labor Relations Act deci-

? Alexander v. Gardner-Denver Co., 415
U. S. 36,44:(1974) 7 EPD {9148.

8 McDonnell Douglas Corp. v. Green, 411
U. S. 792,800 (1973) 5 EPD { 8607.

® Griggs v. Duke Power Co., 401 U. S.
424,429-30 (1971) 3 EPD {8137.

** Newman v. Piggie Park Enterprises,
Inc., 390 U. S. 400, 402 (1968) 2 EPD {9834.

1 Albemarle Paper Co. v. Moody, 422
U. S. 405 (1975) 9 EPD 110,230; United
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States-v. Georgia Power Co., 474 F 2d 906
(CA-5, 1973) 5 EPD §8460; Bowe v. Col-
gate-Palmolive Co., 416 F 2d 621 (CA-8,
1972); Head v. Timken Roller Bearing Co.,
486 F 2d 870 (CA-6, 1973) 7 EPD { 9420;
Vogler v. McCarty Inc., 451 F 2d 1236
(CA-5, 1971) 4 EPD { 7581.

12118 Cong. Rec. 7168 :(1972).

12 118 'Cong. Rec. 7166 (1972).
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sions.’* Customarily, the National La-
bor Relations Board has ordered em-
ployers to reinstate victims of unfair
labor practices with full seniority or
without loss of any seniority. No dif-
ferentiation has been made on the
basis of the types of seniority, nor
were orders modified to preserve the
seniority or expectations of other em-
ployees. The Court found that the
affirmative action called for by Title
VII of the Civil Rights Act has no
lesser reach.1®

The minority opinion found the
analogy with National Labor Rela-
tions .Board decisions unconvincing.
Those decisions had not discussed the
relative equities of victimized and other
workers,18

The Supreme Court found that “ade-
quate relief may well be denied in
the absence of a seniority remedy
slotting the victim in that position
in the seniority system that would
have been his had he been hired at
the time of his application.” To the
majority justices it seemed that, “It
can hardly be questioned that ordi-
narily such relief will be necessary
to achieve the ‘make whole’ purposes
of the Act.”

To this general conclusion, name-
ly, that it was appropriate to grant
seniority relief, there was no dissent.
The Court split on the extent of se-

niority to be awarded and on which
court was to determine that.

Benefit and Competitive Seniority

The Court acknowledged that se-
niority systems and their entitlements
are of vast and increasing impor-
tance in employment. It referred to
the writings of economists and legal
scholars on the importance of seniority,
quoted a long list of benefits that rode
with it, and observed that seniority
is used both to allocate scarce bene-
fits and to compute noncompetitive
benefits. That differentiation between
what it called benefit-type seniority
and what it called competitive-type
seniority was the dividing line between
the majority and minority justices.

All of them recognized the right of
discriminatees to be awarded some
seniority relief. They parted company,
however, on the types of seniority
that discriminatees should receive, and
the distinction they made was be-
tween benefit and competitive seniority
rights.

Some seniority rights benefit all who
enjoy them without hurting others.
The rights to have length of vacation,
amount of pension payments, leaves of
absence, training opportunities, higher
pay, and similar benefits based on se-
niority do not deprive fellow workers
of similar benefits; hence the Court

™ Phelps Dodge Corp. v. NLRB, 313 U. S.
177, 187 (1941) 4 LC 151,120; NLRB wv.
J. H. Rutter-Rex Mfg. Co., 396 U. S. 258,
263 (1969) 61 LC 10,518: Local 60, United
Brotherhood of Carpenters v. NLRB, 365
U. S. 651, 657 (1961) 42 LC 1{16,887;
Nevada Consolidated Copper Corp., 316 U. S.
105 (1942) 5 LC 51,140; United States v.
Georgia Power Co., cited at note 11; Pett-
way v. American Cast Iron Pipe Co., cited
at note 2; Atlantic Maintenance Co. v.
NLRB, 305 F 2d 604 «(3d Cir. 1962), enf'g
134 NLRB 1328 (1961) 1962 CCH NLRB
f11,119; NLRB v. Lamar Creamery Co.,
115 NLRB 1113 (1956) 32 LC {70,786;
Golden State Bottling Co. v. NLRB, 414
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U. S. 168, 187-8 (1973), aff’g 467 F 2d 164,
166 (CA-9, 1972) 69 LC {12,972. See also,
Emporium Capwell Co. v. Western Addition
Community, 95 S. Ct. 977 (1975) 76 1LC
1 10,657.

' Franks v. Bowman Transp. Co. Inc.,
cited at note 1, at 1267.

¢ Ibid. at 1280. They did not involve
spokesmen for the workers on the job,
and in any event, they resulted from an
exercise of discretion by the Board (not
appellate courts) which the minority Jus-
tices regarded as a trial tribunal occupying
the same place as the District Court. They
thought the Board’s equitable discretion
should be allowed the district trial court.
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referred to their enjoyment as a bene-
fit seniority status. On the other hand,
the right to be retained while others
are laid off, to bump junior employees
out of their positions, to have priority
in rehiring, to get one of limited
parking spaces or a preferred place
in a punch-out line on the basis of
seniority implies that someone else
may be denied that benefit because of
the preferment, and is therefore com-
petitive. The entitlement to those rights
the court referred to as competitive
senijority status.

At the Bowman Transportation Com-
pany, both types of seniority rights
existed. Seniority determined the order
of layoff and recall of employees com-
petitively. Job assignments for over-
the-road drivers were posted, the work-
ers bid for the assignments they desired,
and the man with the highest se-
niority prevailed—also competitive.
Since over-the-road drivers were paid
on a per-mile basis, earnings were
to some extent a function of com-
petitive seniority. On the other hand,
the seniority date of hire determined
the length of an employee’s vacation
and the amount of his pension bene-
fits as noncompetitive benefits.

The entire Supreme Court was of
the opinion that discriminatees at Bow-
man were entitled to benefit seniority
status. The majority justices thought
the same should also apply to com-
petitive seniority status. Even the
minority justices did not rule out the
possibility of discriminatees getting
competitive seniority status. They were
unwilling to have that made manda-
tory or absolute, and they were of
the opinion that the trial court should
grant or deny the respective rights
based upon an evaluation of equities
between innocent white employees and

discriminated blacks. The reasoning
of all the justices proceeded from a
base of equitable. and established
precepts.

The majority stressed the principles
of “highest priority” for the elimina-
tion of racial discrimination, the “mak-
ing whole” doctrine of relief, the
legislative declarations for “affirma-
tive action,” and the fashioning of
the “most complete relief possible.”
On the basis of those fundamental
propositions, they found that a dis-
trict court’s denial of any form of
seniority must be viewed in terms of
its effect on the attainment of the
Civil Rights Act objectives; and they
arrived at the conclusion that a denial
of any form of seniority is “permis-
sible only for reasons which, if ap-
plied generally, would not frustrate
the central statutory purposes of eradi-
cating discrimination . . . and making
persons whole for injuries suffered
through past discrimination.”%?

Justice Brennan, speaking for the
majority, concluded their reasoning
by saying, “Where racial discrimina-
tion is concerned the district court
has not merely the power but the
duty to render a decree which will
so far as possible eliminate the dis-
criminatory effects of the past as well
as bar like discrimination in the fu-
ture.”'® Hence to that end, the grant-
ing of seniority, even retroactive com-
petitive seniority status, is a presump-
tive right of the discriminatee.

Injury to the Innocent

The dissenting opinions of Chief
Justice Burger, and Justice Powell
joined by Justice Rehnquist, took is-
sue with the majority opinion on the
ground that innocent workers would
be injured by an order of retroactive

7 Ibid. at 1267, quoting from Albemarle
Paper, cited at note 11, at 421.
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18 Quoting from Albemarle Paper, cited at
note 11, at 418.
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competitive seniority, and equity for-
bids injury to the innocent. Chief
Justice Burger expressed the belief
that competitive type seniority “can
rarely, if ever, be equitable.” In every
respect, said he, “an innocent em-
ployee is comparable to a holder-in-
due course of negotiable paper or a
bonafide purchaser of property with-
out notice of any defect in the seller’s
title.” He characterized the majority
opinion as “robbing Peter to pay Paul.”

Justice Powell criticized the ma-
jority opinion as an absolutist view
of the make-whole objective. Nothing
in the Act or legislative history sug-
gested to him that rectifying economic
losses from past wrongs requires the
district courts to disregard “normal
equitable considerations.” The Act
speaks of “such affirmative action as
may be appropriate” and “such equit-
able relief as the court deems appro-
priate.” His emphasis was placed on
equitable considerations and on what
the court deems appropriate action
rather than on affirmative action to at-
tain the Act’s objectives.

The majority opinion rejected the
charge that it was applying an absolute
remedy or even a complete remedy.
It noted that employees who had ob-
tained jobs, open because there was
discrimination excluding others, were
not being deprived of any benefits flow-
ing from their in-hire dates. Blacks
given retroactive seniority as of the
dates they were denied employment
or transfers might still be subordinated
to a number of employees who would
not have been there but for the dis-
crimination. The effect of the decision

in the Bowman case was regarded by
the majority as “a sharing of the burden
of past discrimination.” They found it
“entirely consistent with a fair charac-
terization of equity, particularly when
considered in the light [of] the attain-
ment of a great national policy....”

There was precedent for that in civil
rights and other great national policies.
The quotation about the attainment
of a great national policy was taken
by the Court from one of its National
Labor Relations Act decisions.!® The
Court referred also to the Veterans
Reemployment Act and to its decisions
awarding seniority status that workers
would have acquired but for absence
in military service.2? “. .. [E]lmployee
expectations arising from a seniority
system agreement may be modified by
statutes furthering a strong public policy
interest.”2 In the area of great na-
tional policy, the Court found that
equity “must not be confined within
the narrow canons for equitable relief
deemed suitable . . . in ordinary pri-
vate controversies.”

Moreover, seniority expectations of
the persons deemed innocent were not
seen as an absolute contract right. The
Court found that employees have no
“indefeasibly vested rights conferred
by the employment contract.” Private
collective bargaining agreements may be
amended from time to time, even though
to some extent detrimental to the ex-
pectations acquired by others under
a previous agreement.22 The Court rec-
ognized that labor-management amelio-
ration of past inequities often has the
effect of disturbing individual expec-
tations.

1® Phelps Dodge Corp. v. NLRB, cited at
note 14, at 188.

20 Tilton v. Missouri Pacific Railroad Co.,
376 U. S. 169 (1964) 48 1.C 1 18,747; Fish-
gold v. Sullivan Drydock & Repair Corp.,
328 U. S. 275 (1946) 11 LC {1 51,232.

2 Franks v. Bowman Transp. Co. Inc.,
cited at note 1, at 1271,

486

* Ibid. at 1271, citing Ford Motor Co. v.
Huffman, 345 U. S. 330 (1953) 23 L.C 1 67,-
505. ‘See also, Pellicer v. Bro. Ry. & Steam-
ship Clerks, 271 F 2d 205 (CA-5, 1954)
27 LC 168,270, cert. den. 349 U. S. 912
(1955); United States v. Bethlehem Steel
Corp., cited at note 3.
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It appears that the majority Court
had an overriding concern for the attain-
ment of the statutory policy to eliminate
race discrimination in hiring. To dis-
tinguish between benefit and compe-
titive seniority in fashioning relief for
discriminatees might frustrate the cen-
tral statutory purpose of eradicating
discrimination and would fail to make
the victims of discrimination whole
for the injuries they suffered through
past discrimination. The minority jus-
tices had a greater concern for white
workers who might suffer thereby.

Discretion of District Courts

The Justices differed also on whether
the balancing of black and white equities
should be done by the Supreme Court
or left to the district courts. All the
Justices acknowledged discretionary
authority in district courts to exercise
equitable powers, particularly when
Congress has spelled out that author-
ity to effectuate the purposes of a
statute.?? The only difference of opinion
was over the extent to which district
court decisions are subject tc review
by the higher courts and whether
there are mandatory guidelines which
the district courts may not overstep.

Justice Powell had no quarrel with
the Supreme Court setting a presump-

tion that discrimination victims should be
granted benefit seniority status. He said,
“[N]ormally this relief . . . will be equi-
table.” But competitive-type seniority
disadvantages “perfectly innocent em-
ployees.” Equity requires a consid-
eration of both the claims of discrimi-
nation victims and incumbent employees,
in a balancing process. The balancing
of equities may go either way, for or
against discriminatees or incumbents ;
however, that balancing should be done
by the district courts because in his
judgment Congress mandated that.24

Justice Brennan, speaking for the
majority, stated that Congress vested
discretion in the district court not to
authorize the court’s “inclination,’”25
but to invoke its judgment; and the
court’s judgment must be guided by
sound legal principles. The discretion-
ary power of district courts was not
intended to limit appellate review, “but
rather to allow the most complete
achievement of the objectives of Title
VII that is attainable under the facts
and circumstances of the specific case” ;28
and a denial of seniority was permis-
sible only for reasons which, if applied
generally, would not frustrate the cen-
tral statutory purposes of the Civil
Rights Act.

28 Franks v. Bowman Transp. Co. Inc.,
cited at note 1, at 1267.

2 Ibid. at 1276-7. He argued the majority
decision went too far in making discrimi-
natees whole: “. . . [Cloncern to effectuate
an abstract conception of make whole
should be tempered by concern over Con-
gressional intent.” He resorted to two ex-
pressions of -congressional policy which
did not apply to the case before the Court
but which he thought carried a caution.
(1) Congress had validated existing seniority
plans, and «(2) the ‘Civil Rights Act pro-
hibited preferential treatment based on under-
representation of a minority in employment
when compared with its representation in
the community or in the available labor
pool. Both of these provisions of the Act,
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Justice Powell acknowledged, were not ap-
plicable to the facts of the Bowman case;
but they constituted restraints, and he
thought they should give the Court pause
before it imposed a duty on district courts
to grant relief that constituted another type
of preference. .

25 Ibid. at 1267, quoting from Albemarle
Paper, cited at note 11, at 2371.

2 Franks v. Bowman Transp. Co. Inc.,
cited at note 1, at 1267.

27 Ibid. at 1268-69. The majority opinion
illustrated the pitfalls in the district court
exercise of discretion by refuting its rea-
soning on two aspects of the Bowman case.
(1) The trial court denied class relief be-
cause the petitioners had not filed adminis-

(Continued on next page.)
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The denial of competitive-type se-
niority generally would frustrate the
central statutory purposes.?” In the in-
terest of maintaining judicial consis-
tency throughout the land, the majority
set down a presumptive remedy for
district courts to follow, namely, the
grant of full retroactive seniority, both
benefit-type and competitive-type se-
niority.

In a significant footnote, Justice Bren-
nan explained how the district court
must proceed. They “should take as
their starting point the presumption
in favor of rightful place seniority re-
lief and proceed with further legal
analysis from that standpoint,” and
“such relief may not be denied on the
abstract basis of adverse impact upon
the interests of other employees, but
rather only on the basis of unusual
adverse impact arising from facts and
circumstances that would not be gen-
erally found in Title VII cases.”’28

Under the collective bargaining agree-
ment at Bowman, full seniority was
deferred until completion of a train-
ing or apprenticeship program and other
preliminaries required of all new hires.
This was permissible, and to determine
the facts concerning individual quali-
fications, the case was remanded to the
district court.

Comment

The Supreme Court having spoken,
trial courts will undoubtedly follow its
guidance, and most employers, unions,

and employees will attempt to act in
compliance with the law. The Court
itself, however, said only certain is-
sues were being decided by it and cer-
tain matters were not before it. It did
not consider the possibility of an in-
junction ordering the employer to “hold
harmless” all employees in a layoff, nor
the possibility of awarding money dam-
ages or “front pay” in favor of each
employee, discriminatee and incumbent ;
nor did it deal with the propriety of
remedial action against a guilty union.2®

Other open questions may be enu-
merated, but I prefer to evaluate what
the Court did. In my judgment the
end result of the Bowman decision,
setting a presumption that racial dis-
criminatees should be employed with

full retroactive seniority, is correct,

legally and socially. Congress estab-
lished sound public policy of equal em-
ployment opportunity, still far from
being attained; to effectuate that
purpose, it is necessary to give dis-
crimination victims the benefits they
would have enjoyed were it not for
the discrimination—as fully as possible.
Some benefits like the initial joy of
being hired or promoted can never be
fully recreated. Nor can the humiliation
and emotional trauma of discrimination
be completely obliterated. Some injury
will remain even to the blacks given
retroactive seniority. If, in the process
of doing justice to discriminatees, in-
nocent persons are deprived of benefits,
we must analyze their rights and ex-
pectations and treat them also as justly

(Footnote 27 continued.)

trative charges with the Equal Employ-
ment Opportunity ‘Commission. That hold-
ing was rejected by the Supreme Court,
as it had been by the circuit court, be-
cause Congress decided not to require an
exhaustion of Equa! Employment Op-
portunity Commission remedies when it
enacted the Equal Employment Oppor-
tunity Act of 1972. (2) The district court
held that to establish a claim for a transfer,
the applicant had the burden of proving
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there was a vacancy for which he was
qualified. This position was also deemed
untenable in that once race discrimination
was established, the burden of showing
the lack of a vacancy for a transfer or the
existence of personal disqualification shifted
to the employer. The Court disposed of
those grounds for denying relief as abuses
of the district court’s discretion. It then
went a step farther.

8 Ibid., footnote 41 at 1271.

0 Ibid., at 1270.

August, 1976 e Labor Law Journal



as possible. It does not follow logically
or necessarily that we must deprive
innocent blacks of benefits they may
enjoy to preserve all the benefits in-
nocent whites may enjoy.

I believe it is possible to protect
both groups—in a variety of ways.
Theoretically, it would be possible to
give two employees equal seniority and
to require the employer not to lay off
either until the need for both of them
no longer exists, or to require the em-
ployer to recall them both at the same
time after a layoff, or conceivably even
to promote them both to higher pay-
ing jobs. That might result in over-
staffing or impose other financial hard-
ship on the employer, but we are as-
suming that the employer was guilty
of race discrimination and the penalty
is justifiable. There would be other
complications in equal or dual senior-
ity, but it would be equitable,

I believe employers and unions are
very resourceful, and if told that racial
discriminatees must be accommodated
under an established seniority system,
they will devise ways of avoiding or
minimizing great hardship to other
individuals. In some plants, seniority
is not triggered very often, and in others
adjustments are made from day to day
with substitute compensations. When
faced with the necessity of making
accommodations, the collective bar-
gaining parties generally find ways
to do so. Perhaps too often one of

them is obdurate, and arbitrators or
courts are needed. But the ingenuity
of management and labor, when under
the pressure of law, to reduce a court-
imposed hardship to a minimum is al-
most miraculous. Many consent decrees
remodelling seniority practices attest
to that.

The Bowman decision is obviously
not the be-all and end-all of seniority
or race discrimination problems. Other
remedies are available. There is even
another Civil Rights Act. The Civil
Rights Act of 1866 is a separate and
distinct statute that may supplement
the Civil Rights Act of 1964. The Su-
preme Court did not deem it necessary
to comment on that Act in Bowman;
yet it may be invoked in other cases.3°

There are administrative regulations
and enforcement procedures in the De-
partment of Labor, the Department
of Justice, and the Equal Employment
Opportunities Commission that govern
and affect a wide range of private em-
ployment (and public employment)
relations, including seniority. Suits
filed by these agencies and consent
decrees obtained have often had a much
more sweeping effect than private ac-
tions. There are state Fair Employment
Practices acts that have a lesser but
similar import.

In each area, there are special rules
and applications of the law of equal
employment opportunity. All are sub-
ject to the principles established by

3 Tillman v. Wheaton-Haven Rec. Assn.,
410 U. S. 431 (1973); Sullivan wv. Little
Hunting Park Inc., 396 U. S. 229 (1969);
Jones v. Mayer Co., 392 U. S. 406, 416,20
(1968) ; Gresham v. Chambers, 501 F 2d 687,
690-1 (CA-2, 1974) 8 EPD {9613; Young
v. International Telephone & Telegraph Co.,
438 F. 2d 757, 759-60 (CA-3, 1971) 3 EPD
118118; Brown v. Gaston County Dyeing Ma-
chine Co., 457 F 2d 1377, 1379 (CA-2, 1972)
1 EPD 19964, cert. denied 409 U. S. 982
(1972) 1 EPD 19975; Sanders wv. Dobbs
Houses, Inc., 431 'F 2d 1097, 1101 (CA-5,
1970) 3 EPD {8019; cert. denied 401 U. S.
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948 (1971) 3 EPD {8127; Caldwell v. Na-
tional Brewing Co., 443 F 2d 1044, 1045
(CA-5, 1971) 3 EPD {8241; cert. denied
405 F 2d 916 (1972); Long v. Ford Motor
Co., 496 F 2d 500, 503 ((CA-6 1974) 7 EPD
19290; Waters v. Wisconsin Steel Works of
International Harvester Co., cited at note 2;
Brady v. Bristol-Myers Co., 459 F 2d 621,
623-4 (CA-8, 1972) 4 EPD {7808; Macklin
v. Spector Freight Systems, Inc., 478 F 2d
979, 993-4 (CA D of C, 1973) 5 EPD {8605;
Johnson v. Railway Express Agency, (U S
S «Ct 1975) 9 EPD {10,149,

489



the Supreme Court. Bowman offers the
guiding principles that (a) “highest
priority” must be accorded the public
policy of eliminating employment dis-
crimination, (b) discriminatees must
be made whole, (¢) Congress intended
“the most complete relief possible,”
and (d) the trial courts must not in-
voke standards which, if applied gen-
erally, would frustrate the purposes
of the Civil Rights Act. In time, other
decisions and many of these additional
resources will fill out the effective law
of civil rights.

I do not want to close my presenta-
tion leaving the impression that law
is an abstract structure of logic and

disputation. Laymen all too often re-
gard legal analyses as the talk of old
men merely going through the same
doors from which they have just
emerged. That is not so. The process of
legal argument—the use of established
principles, legislative history, case pre-
cedent, and logic—and the pitting of
dissent against decision helps assure
us that the end of legal maneuvering
is a more just arrangement of human
behavior. The debate of judges, in the
Bowman case and others, is the wres-
tling of men’s minds and hearts; it is
the agonizing of souls, ever seeking
the betterment of the lot of man.
[The End]

The Affirmative

Action Position

By SARA BEHMAN*

California Polytechnic State University

HE RECENT recession put in

sharp focus the conflict between
seniority provisions in labor-manage-
ment contracts and national labor policy
contained in Title VII of the 1964 Civil
Rights Act. Specifically, organizations
representing minorities and women
claim that layoffs under last-hired, first-
fired seniority provisions negated gains
made under Title VII in the late 1960s
when employment was expanding.

In the face of layoffs induced by de-
creased demand, what rights do mi-
norities and women have? Is it law-
ful to invoke codified seniority provi-

sions as a basis of layoff where their
application has a disparate impact on
blacks, women, and other minorities?
The affirmative action position is:
“After a decade of litigation under
Title VII, it is absolutely clear that
seniority provisions in union contracts
that perpetuate the present effects of
past discrimination are illegal. The
Supreme Court in Griggs v. Duke Pow-
er established that intent is irrelevant,
and that neutral principles which have
the effect of continuing discriminatory
patterns must be substantially modi-
fied or eliminated.”® Just as courts
have ordered “. . . fundamental changes
in initial hiring practices, as well as
in seniority systems affecting job as-
signment and promotion, . . . it seems

* I wish to thank Dan Bertozzi, Jr., Esq.,
James Lau, and Leonard Seaman, Esq., for
reviewing an earlier draft of this paper.
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! Herbert Hill, address before the First
Annual Conference of the American As-
sociation for Affirmative Action, Lyndon B.
Johnson Center, Austin, Tex., April 12,
1975, p. 12.
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reasonable to assume that Title VII
also covers furlough and dismissal.”’2
Groups supporting the affirmative ac-
tion, position thus rely on the law to
redress collective grievances regarding
last-hired, first-fired layoffs.

At the same time, the employment
relationship for about 25 percent of
the work force is covered by the col-
lective bargaining agreement that the
Supreme Court has recognized as call-
ing “. . . into being a new common
in the labor agreement, the seniority
law—the common law of a particular
industry or of a particular plant.””? With-
provision is articulated with care be-
cause it is a controlling or significant
factor in determining both the order
of layoff and recall from layoff.# In
collective bargaining agreements in ef-
fect in 1973, for example, seniority
was one of several factors in deter-
mining layoffs in 85 percent of the
agreements, and the sole factor in 42
percent.5 Three years earlier, seniority
was the exclusive consideration in 30
percent of the agreements,® and in 1965,
25 percent.” These figures imply that
seniority must be viewed as a desir-
able method for determining layoffs;
indeed, it is a mandatory bargaining
subject.® Furthermore, a seniority
system cannot be racially discrimina-
tory. The Supreme Court has already

held that such a system would violate
good faith bargaining requirements of
the Taft-Hartley Act.?

Why then have seniority layoff pro-
visions been under attack? Because
under certain conditions, layoffs reflect
original discriminatory hiring. For ex-
ample, in formerly all-white plants or
departments, a seniority system can
effectively deny job security to blacks,
women, and other minorities. In ad-
dition, a review of the legislative his-
tory of the 1964 Act and vanious court
decisions by Joseph suggests that se-
niority expectations of employees do
not have the status of a vested prop-
erty right.1® Joseph concludes that . . .
703(h) means that last-hired, first-
fired seniority is not bona fide as a
matter of law but is subject to scrutiny
under the liability standards of the
Act.’11

It should be noted, however, that the
affirmative action position does not re-
quire abolishment of the seniority sys-
tem as a layoff determinant. Rather,
awarding of constructive seniority is
implied by the following congressional
directive: “. . . persons aggrieved by
the consequences and effects of the
unlawful employment practice be, so
far as possible, restored to a position
where they would have been were it
not for the unlawful discrimination.”!2

* Ibid.

8 United Steelworkers of America v. War-
rior and Gulf Navigation Co., (1960) 40 LC
11 66,629, 363 U. S. 574, 579.

¢ Sumner H. Slichter, James J. Healy,
and E. Robert Livernash, The Impact of
Collective Bargaining on Management (Wash-
ington: Brookings, 1960), Chs. 5, 6.

® Bureau of National Affairs, “Basic Pat-
terns in Union Contracts,” in Collective
Bargaining Negotiations and Contracts, No.
785, 60:1 (Washington: April 24, 1975).

¢ Ibid.

"“Employment Discrimination and Title
VII of the ‘Civil Rights Act of 1964,” Har-
vard Low Review, Vol. 84, 5 (March 1971),
p. 1156.
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8 NLRB v. Wooster Div. of Borg-Warner
Corp., 356 U, S. 342 (1958).

* Syres v. Oil Workers Usnion, (1955) 29
LC 169,550, 350 U. S. 892,

** Ellen R. Joseph, “Last Hired, First
Fired Seniority, Layoffs, and Title VII:
Questions of Liability and Remedy,” Colum-
bia Journal of Law and Social Problems Vol.
11, 3 (Spring 1975), pp. 390-393.

1 Ibid., p. 401.

*2 Equal Employment Opportunity Act of
1972—Conference Report, Cong. Rec., Vol.
118, Part 6 (March 2-9, 1972), p. 7168. See
also “Last Hired . . ., ” cited at note 10;
George Cooper and Richard B. Sobol, “Se-
riority and Testing Under Fair Employ-

(Continued on next page.)
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The Supreme Court, for example, noted
explicitly in the celebrated Franks case:
“Petitioners do not ask modification
or elimination of the existing seniority
system, but only an award of the se-
niority status they would have individ-
ually enjoyed under the present system
but for the illegal discriminatory re-
fusal to hire,”13

Why Seniority?

Why should the seniority rule gov-
ern layoffs? Seniority provides an ob-
jective criterion in lieu of an ad hoc,
subjective method for layoffs. Further-
more, it is an equitable method to give
long-service employees job security, a
fundamental desire of all workers.™*
Implicit in seniority is the doctrine that
the worker need not fear getting older.
The human capital literature makes
explicit the point that age is an inherent
depreciation phenomenon. As age ad-
vances, the gross investment a worker
makes through schooling, training, and
mobility may be outstripped because
life is finite, incidence of illness in-
creases, and skills accrued with one
employer may or may not be salable
to another. Specifically, a long time
is required to collect the return on
human capital; further, human capital
is not a liquid asset and cannot be sold
as collateral on loans.!®

Both the NLRB and various courts
have recognized the critical importance
of this human capital concept. In Ozark
Trailers, the Board said: “. . . just as

the employer has invested capital in
the business, so the employee has in-
vested years of his working life, ac-
cumulating seniority, accruing pension
rights, and developing skills that may
or may not be salable to another em-
ployer.”18

More recently, in a concurring opin-
ion regarding a last-hired, first-fired
seniority plan affecting female police
officers in New York City, Judge Kauf-
man emphasized that a wide range of
benefits flow from a properly function-
ing seniority system as it frees long-
term employees from fear of unem-
ployment, permits long-range personal
planning, and rewards those who do
not job-hop.” In sum, a properly
functioning seniority system contrib-
utes to labor peace, eliminates capri-
cious industrial relations practices, and
recognizes the security needs of workers
with the largest amount of human capi-
tal investment. Further, the latter posi-
tive aspect of seniority reinforces exist-
ing national labor policy in the Age
Discrimination Act of 1967.

What the Courts Say

Despite these positive effects of the
seniority system, the message by the
courts in developing case law is clear;
namely, that in this transitory period
from unequal to equal employment
opportunity where previous hiring prac-
tices have affected minorities and wo-
men, national labor policy embodied
in the 1964 Civil Rights Act, as amended

(Footnote 12 continued.)
ment Laws: A General Approach to Objec-
tive Criteria of Hiring and Promotion,”
Harvard Law Review, Vol. 82, 8 (June
1969) ; and Caroline Poplin, “Fair Employ-
ment in a Depressed Economy: The Lay-
off Problem,” UCLA Law Review, Vol. 23,
2 (December 1975).

8 Franks v. Bowman Transportation Co.,
(US 1976) SCt, 11 EPD ¢ 10,777.

** In Maslow’s hierarchy of needs, secu-
rity ranks second only to physical needs.
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See A. H. Maslow, Motivation and Person-
ality (New York: Harper, 1954), Chs. 6-8.

5 Gary S. Becker, Human Capital, 2nd ed.
(New York: National Bureau of Economic
Research, 1975), and Jacob Mincer, School-
tng, Experience and Earnings (New York:
National Bureau of Economic Research,
1974).

16161 NLRB No. 48 (October 28, 1966).

" Acha v. Beame, 11 EPD (10740), at 7084
(CA-2 February 19, 1976).
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in 1972, takes precedence over private
collective bargaining contracts.?®* Fed-
eral district courts have broad discre-
tion to order necessary remedial relief
to make victims of unlawful employ-
ment discrimination whole, and three
Supreme Court decisions regarding this
charge make clear that affirmative steps
must be taken to accomplish this goal.

In Griggs v. Duke Power the Court
declared that practices either neutral
on their face or neutral in intent can-
not be maintained if they “freeze” the
status quo of prior discriminatory em-
ployment practices.’® In Albemarie
Paper the Court added: “It is also the
purpose of Title VII to make persons
whole for injuries suffered on account
of unlawful employment discrimina-
tion. . . . [W]here a legal injury is
of an economic character, . . . and the
law gives a remedy, the compensation
shall be equal to the injury.”?° The
Court noted that Title VII has a back-
pay provision modeled after Section
10(c) of the NLRA that can be ap-
plied to achieve the “make whole”
purpose of the law. This emphasis on
back-pay awards implies that “jaw-
boning” is not sufficient to achieve
national labor policy; rather, financial
incentive is required to ensure elimi-
nation of discriminatory practices.

Relying on Albemarle’s holding as to
the “make whole” purpose of Title
VII, the Franks case adds the “rightful
place” doctrine as an intended objec-
tive of Title VII by Congress.2? The
Court in Franks declared that hiring
the class victim of discrimination falls
short of the “make whole” remedy.
Without an award of seniority dating
from the date on which the person
applied for the job but was discrimi-

natorily refused, the over-the-road truck
driver “. . . will never obtain his right-
ful place in the hierarchy of seniority
according to which various employ-
ment benefits are distributed.”?2 Hence,
the Court awarded retroactive senior-
ity to identifiable black nonemployee
applicants. '

Even before the Franks case, the
Second Circuit provided reasoned opin-
ions accepting the “rightful place” doc-
trine for seniority cases and the concept
of limitation of relief to identifiable
victims of discrimination. In Chance
v. Board of Examiners?® retroactive,
constructive seniority was granted to
any minority supervisors working for
the Board of Education who had failed
an examination that had been invali-
dated as discriminatory. In accord-
ance with the “rightful place” directive,
those who had been discriminated against
in this way were given seniority based
on the date of appointment that rep-
resented the mean appointment date
of those passing the invalidated test.

Acha v. Beame, a sex discrimination
case, has the same message.?* In Acha,
half of all the women police officers,
who in June 1975 accounted for 2.62
percent of all police officers in New
York City, were laid off on June 30,
1975, in accordance with a last-hired,
first-fired concept under Section 80 of
the New York Civil Service Law. The
women argued that prior discriminatory
hiring practices had prevented them
from gaining necessary seniority to
survive the layoffs. The Court agreed
that constructive seniority back to the
date when they would have been hired
is the appropriate remedy. Retroactive
seniority here was granted to that
limited group of female police officers

18 See the law review articles cited at
notes 10 and 12.

%401 U. S. 424, 430 (1971).

20 Albemarle Paper Co. v. Moody,
1975) SCt, 9 EPD {10,230.
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# Cited at note 13.

22 I'bid.

*11 EPD (10633) (CA-2, January 19,
1976).

24 Cited at note 17.
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who had been hired after the defendant
had ceased discriminating. The Court
noted it was “. . . not invalidating or
altering portions of the seniority sys-
tem at all. We are merely putting
plaintiffs in their rightful place in it.”?5

These two cases as well as Franks
suggest that “rightful place” is now
doctrine with respect to dealing with
existing seniority systems, as is grant-
ing relief to identifiable victims.2® The
emerging law is consistent with a pre-
cedent case in architectural law where
the court specified that a surveyor was
liable for negligence because the li-

ability affected a limited group to a
limited extent.2” This decision is analo-
gous to the retroactive seniority deci-
sions that provide constructive seniority
to identifiable persons back to an iden-
tifiable date.28

Constructive Seniority

Under constructive seniority that
places the wronged groups in their
rightful place in the seniority hierarchy,
whites who move lower on the list
could be bumped out of jobs. A bur-
den must now be borne by identifi-
able whites. It is this aspect of af-

firmative action versus seniority that
sees passions aroused. In Franks, the
dissent is critical of this effect be-
cause it affects innocent third parties
who are not wrongdoers.?® But, the
affirmative action position is that se-
niority expectations held by such whites
do not have the status of property
right.3° Besides, the Supreme Court
“ . . has long held that employee
expectations arising from a seniority
system agreement may be modified
by statutes furthering strong public
policy interest.”31

At this juncture, then, there are
conflicting interests of two identifi-
able groups: those who, absent dis-
crimination, could have had more se-
niority, and those who had been hired
without discrimination and so had ac-
crued seniority. Should the latter group
bear the entire burden? The majority
in Franks asserts: “. . . a sharing of
the burden of the past discrimination
is presumptively necessary. . . .32 Two
theories regarding burden prevail in
this situation. In Franks, the majority
view implies that white workers backed
discriminatory policy. The dissent in
Franks and the Woters Court put the
discriminatory burden on the employer.

25 Ibid., at 7083.

*In Watkins v. United Steelworkers of
America, Local No. 2369, 516 F. 2d 41 (1975),
the employer hired blacks who were new
high school graduates in order to remove
discriminatory practices. Layoffs in this
group were disputed, but the 5th Circuit
reversed the district court which held that
there was no remedy as these blacks had
not been discriminated against. In particu-
lar, the ages of the blacks who would be
reinstated in preference to the whites ranged
from approximately 2 to 7 years old at the
time the whites who would be denied re-
call were first hired.

*" Rozny v. Marnul, 250 N. E. 2d 656 (Il
Supp. Ct. 1969).

?8 1 am indebted to Leonard Seaman, Esq.,
for bringing this analogy to my attention.
Consistent with this application is the fact
that courts in the seniority cases have not
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given relief to unidentifiable applicants for
indeterminate periods. This is analogous
to forestalling application of the liability
principle in Ultramares because it involved
“liability in an indeterminate class.” See
Ultramares Corp. v. Touche, Niven and Co.,
255 N. Y. 170 (1931). A recent case deal-
ing with the issue of identifiability is EEOC
2. Local 638, Sheet Metal Workers, 11 EPD
(10757) «(2d Cir. March 8, 1976).

#% Cited at note 13, at 4368.

¢ Joseph, p. 392.

* Cited at note 13, at 4365.

32 Ibid. The Waters court rejected burden-
ing white employees because of past dis-
crimination created not by them but by
their employers. See Waters v. Wisconsin
Steel Workers of Int'l. Harvester Co., 502 F.
2d 1309 (7th Cir. 1974). Decision to grant
certiorari in this case is pending before
the Supreme Court.
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The crux of the afirmative action
versus seniority problem thus comes
down to who will bear the burden of
past discrimination. On the assump-
tion that a seniority system is an equi-
table method in the event layoffs oc-
cur, the question becomes: Can remedies
be fashioned that can minimize costs
to incumbents and at the same time
provide relief to minorities and women
when layoffs must, of necessity, take
place P33

Because of the complexity of labor
markets, it seems clear that remedies
cannot be general. Rather, they must
take account of many variables, such
as the number of minorities or women
affected, the number of white incum-
bents, the age of the affected persons,
economics of the industry, availability
of alternatives, tradition, technology,
availability of SUB plans, degree of
product mix, job skills, method of
wage payment, wage structure con-
siderations, and geographic proximity
of plants (if there are more than one).34
In sum, the remedy must be concerned
with the facts and the actual prob-
lems involved in individual cases.

Alternative Proposals

Among proposals made so that the
identifiable minority and nonminority
groups would share the burden are
alternative layoff systems and work-
sharing plans. Work-sharing proposals
include reduced workweeks and a cor-
responding pay cut for all employees,

elimination of overtime, payless work-
days, payless holidays, temporary shut-
downs, and compulsory sharing of jobs.
Work-sharing programs, however, lost
favor among unions by the late 1950s,
although they were popular prior to
that time.?® In 1973, according to a
BNA survey of contracts, 20 percent
of the sample contracts had some work-
sharing program as an alternative to
layoff, with variance among indus-
tries ranging from none in the lum-
ber industry contracts to 67 percent
of the contracts in furniture.38

Alternative layoff systems includes
rotational or alternating layoffs, lay-
off by lot, voluntary layoffs, layoffs
of senior employees who are paid
nearly full wages during their absence
(inverse seniority), and placing em-
ployees on layoff rosters by race or
sex and then laying off persons in
proportion to their presence on the
work force. Inverse seniority, for exam-
ple, is now incorporated in some col-
lective bargaining agreements. Accord-
ing to the Bureau of Labor Statistics,
almost one-fourth of a sample of 364
contracts studied in 1970-71 permitted
layoffs of senior workers.3” A recent
study of this method shows that com-
prehensive inverse seniority plans, al-
though rare, exist in three industries
—agricultural implements, construc-
tion machinery, and, to a lesser extent,
rubber products—which are char-
acterized by supplementary unemploy-
ment benefits and complex job struc-

* Judge Cassibry, in Watkins (cited at
note 26), ordered Continental ‘Can to recall
several laid-off black employees so that racial
balance of the plant could not be substan-
tially altered. In addition, no incumbents
could be laid off, and available work would
be allocated among all employees at wages
for a normal 40-hour week until employee
attrition or an increase in production re-
turned the work force to efficient size. See 8
EPD (9766) (E.D.La. 1974), appeal docketed
No. 74-2604 (5th Cir. 1975). This action
comes into question as a general remedy
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as it assumes that the firm can afford the
higher resultant labor costs despite reduced
business activity.

34 Slichter, Healy, and Livernash, Ch. 6.

3 Ibid., p. 152.

3 Bureau of National Affairs, cited at note
5.

%7U. S. Department of Labor, Bureau of
Labor Statistics, Layoff, Recall and Work-
sharing Procedures, Bull. 1425-13 (Washing-
ton: Government Printing Office, 1972), pp.
44-45.
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tures.3® Obviously, there is no dearth
of alternatives to layoffs based on the
last-hired, first-fired principle. How-
ever, can reasonable and fair proposals
be developed that are pragmatic and
yet able to balance equity between
two identifiable groups? Further, who
should design needed remedies?

Creative Collective Bargaining

When considering this issue that is
fraught wtih tensions, it seems to me
that the time has come for creative col-
lective bargaining. Where past discrimi-
natory hiring practices have occurred,
the employer and the union should
voluntarily modify the last-hired, first-
fired seniority system rather than have
the courts or a government adminis-
trative agency impose a system. On
the premise that the advantages of
seniority as an objective criterion for
layoffs outweigh disadvantages for all
workers, regardless of race or sex, a
plan to meet a national labor policy
goal of highest priority can, in my
judgment, best be tailored by the two
parties most familiar with all the
variables that need consideration.

This proposal is consistent with
the Supreme Court’s rationale regarding
the importance of the labor arbitra-
tor. “The labor arbitrator performs
functions which are not normal to the
courts; the considerations which help
him fashion judgments may indeed be
foreign to the competence of courts.”3?
This Court recognized that the ablest

judge cannot bring the same experi-
ence and competence to bear because
collective bargaining agreements serve
specialized needs.#? I believe, too, that
these two parties must develop the
plan in consultation with those who
will be affected, as high and specific
personal costs are involved. The union
and management should work toward
developing a viable consultative pro-
cess designed to elicit alternatives.#!

A recent consultative procedure that
alleviated the effects of proposed lay-
offs provides an instructive example.
A layoff of 18 workers was pending
in the Santa Barbara, California, Wel-
fare Department. Local 535 (SEIU)
had in a prior negotiation sold the
concept of creating up to 15 half-time
positions as an alternative to layoffs.
Had these half-time jobs gone to those
receiving layoff notices, at least seven
high senijority workers would have
been terminated. In a series of meet-
ings the union convinced the Wel-
fare Department to offer the half-
time jobs on a volunteer basis. This
action, combined with the availability
of five positions through attrition, saved
15 persons from layoff.42

Indeed, labor-management coopera-
tion that provides employees with a
chance for more participation and
greater insight into decision-making
is already taking place. Edgar Wein-
berg reports that since 1971 there have
been several significant developments
in labor-management cooperation and

3% Sheldon Friedman, Dennis C. Bumstead,
and Robert T. Lund, “The Potential of In-
verse Seniority as an Approach to the Con-
flict Between Seniority and Equal Employ-
ment Opportunity,” in Proceedings of the
28th Annual Winter Meeting, Industrial Rela-
tions Research Association (Madison, Wis.:
The Association, 1976), pp. 67-74. See also,
by the same authors, “Inverse Seniority:
Timely Answer to the Layoff Dilemma,”
Harvard Business Review, Vol. 56, 5 (Sep-
tember-October 1975).
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# Cited at note 3, at 581.

*° I'bid., at 582.

“ Arnold S. Tannenbaum, “Systems of
Formal Participation,” in Organizational Be-
havior, Research and Issues, eds. George
Strauss et al. (Madison, Wis.: Industrial
Relations Research Association, 1974), pp.
77-105.

42:.Social Services Union Local 535, News-
letter (March-April 1976), p. 3.
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joint consultation on issues of mutual
interest not usually covered by writ-
ten agreements.?® To sum up, just
as creative collective bargaining met
the challenge of automation in the
1960s,%* so too should it be able to
meet the challenge of social problems
in the work place in the balance of
the 1970s.43

Using traditional channels of col-
lective bargaining supplemented by
worker participation in the decision-
making process in order to assure that
those who have been discriminated
against assume their rightful place
on the seniority roster has merit for
the following reasons: (1) It is a

pragmatic approach consistent with
tested industrial relations practices
that are rooted in each worker’s de-
sire for job security. (2) It is a realistic
approach as it recognizes that those
who must share the burden will have
an input in the design of the plan.
(3) It is a necessary approach for it
takes account of the Supreme Court’s
series of decisions that place priority
on eliminating the work force that is
unbalanced both by race and sex be-
cause of prior hiring discrimination.
Indeed, prudence requires creating vi-
able alternatives, designed by the par-
ties involved, to the last-hired, first-
fired principle. [The End]

Seniority

Is Healthy

By BEN FISCHER

United Steelworkers of America

ENIORITY AS USED in labor-

management affairs is a major
benefit greatly prized by workers, es-
pecially industrial workers. The cur-
rent economic downturn has empha-
sized the value of seniority in the
eyes of workers. However, some non-
labor elements, in panic over layoffs,
are advocating devices to gut seniority,
substituting race and sex quotas to
govern layoffs. This whole effort is

founded on very shallow awareness
of the facts. In fact, for many years
the chief weapon to combat employ-
ment discrimination in major Ameri-
can industries has been some system
of union-promoted seniority, govern-
ing layoffs, recalls, promotions, trans-
fer, job assignments, etc.

Now, after ten years of court-man-
dated and government-inspired demands
for broadening seniority, we are con-
fronted with an antiseniority back-
lash. The proposals being made by
some professional civil rights practi-

** Edgar Weinberg, “Labor-Management
Cooperation: A Report on Recent Initia-
tives,”” Monthly Labor Review, Vol. 99, 4
(April 1976), pp. 13-22.

“ See, for example, James J. Healy, ed.,
Creative Collective Bargaining (Englewood
Cliffs, N. J.: Prentice-Hall, Inc., 1965).

** Obviously, these alternatives are short-
run remedies to unemployment if the full
employment goal is not achieved. The need
to explore alternatives to layoffs has al-
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ready been the subject of a working con-
ference sponsored by the New York City
Commission on Human Rights. The con-
ference report abounds in insights and is
required reading on the issue of affirmative
action vs. seniority. See Edith F. Lynton,
“Alternatives to Layoffs,” report based on
conferences held April 3-4, 1975, with pref-
ace by Eleanor Holmes Norton (unpub-
lished mranuscript, September 1975).
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tioners to substitute race and sex
quotas in making layoffs have no sig-
nificant union or worker support. The
advocates themselves are not subject
to the consequences of what they pro-
pose. Policies developed in panic can
make bad law, and in this instance
could seriously weaken the long-range
prospects of achieving effective equality
of opportunity for minority and female
workers.

It is axiomatic that seniority pro-
vides advantages to longer service
employees and therefore is detrimen-
tal to new employees until they ac-
cumulate enough seniority to begin
becoming its beneficiaries. An employee
with only a few years service quickly
learns the value of his seniority and
how to use it to his own advantage
and in pursuit of his own career. In
factory-type -mass production and in-
dustry (as well as many others), se-
niority is a prime goal.

However, the popular notion that
seniority necessarily means last-in, first-
out is an exaggeration and overgenerali-
zation. Seniority is not a single sys-
tem; there are many variables. In
large establishments, it is not uncom-
mon to have several systems operat-
ing side by side. Often seniority is
applied narrowly—perhaps only with-
in a unit or department, measuring
service on a job or an operation but
ignoring length of service in the plant.
Lesser service employees can work
in one department while longer ser-
vice people are laid off. In many plants,
transfers from one unit to another
are made only at management’s will,
and the employee starts anew with
zero seniority. If an operation is aban-
doned or diminished by technology,
the employees under narrow systems
have no rights or start with zero se-
niority in some other department or
unit if jobs are available.
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These kinds of seniority systems
have been very common in American
industry. While simpler, broader, plant-
wide systems frequently are in effect
in smaller plants, they have been much
less prevalent in the large operations
that provide the bulk of employment
opportunities for industrial workers
and particularly for black workers.

Many unions have fought long and
hard for broader, more meaningful
seniority systems. Generally, this means
greater reliance on total plant ser-
vice rather than narrower measures;
my own union, the Steelworkers, has
always been engaged in this struggle.

Workers Favor Seniority

Workers place so much store in
seniority because it is the only viable
and equitable known method for re-
solving employee competition. Here
are some of the reasons:

(1) Length of service does reflect
experience, and experience is an asset
to those who must manage or direct
the work process as well as to the
worker seeking advancement.

(2) Seniority systems provide em-
ployees with reasonable opportunities
to plan their careers based on some
judgment of personal preference and
projected potentials. Thus, an em-
ployee can plan to achieve jobs or
types of work which appear to suit
him, taking into account the relative
seniority of others who are potential
competitors.

(3) A proper seniority system should
also permit persons who are victims
of job, process, or operation abandon-
ment to choose a new career with
consideration given for past service
and for the advantage of his general
work experience.

(4) As a worker grows older, there

is a tendency for his immediate eco-

nomic needs to increase; seniority
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tends to dovetail with this general
condition. As a worker grows still
older, his needs tend to peak, but in
many establishments his last years of
employment determine the amount of
“his pension. A higher base during
his preretirement years often generates
higher pensions and even determines
the level of surviving spouse benefits.

(5) As a worker advances because
his standard of living tends to increase,
the impact of pay reduction or layoff
creates economic hardship. The al-
ternative for the older worker—plan-
ning his life around the minimum plant
rate—would be unrealistic indeed.

(6) An older worker tends to lose
mobility. Many factors discourage older
workers from moving. They cannot
learn new ways so easily. Work and
social habits become fixed. If chang-
ing jobs means changing residence,
then the departure from a well-estab-
lished place in a community or neigh-
borhood becomes more difficult as a
worker (and his family) age. Thus,
his dependence on his place of em-
ployment tends to grow.

(7) In balance, management does
better with a stable work force. Re-
training entails significant cost for man-
agement. Most training is not some
formal process, but usually comprises
exposure to the job, the nearby jobs,
the specific work process, the safety
hazards, and countless work practices.
Seniority systems that are well con-
ceived tend to give reasonable weight
to stability factors.

A Way of Life

Any suggestion that workers re-
cently hired should be retained dur-
ing depressed periods and that longer
service employees should be laid off
would attack a whole way of life. The
son would be bringing in the pay
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check while the father sat at home
fretting and fuming. A youngster re-
cently out of school would be em-
ployed, and presumably obtaining pro-
motions, while his or her neighbor
with long years of service and exten-
sive financial obligations would be
standing in long lines signing up for
unemployment compensation, if his
rights for such had not yet expired.
Such a concept would fly in the face
of concepts of common justice that
are part of our culture.

In basic steel, most workers be-
lieved in the principle that last-in should
be first-out even though individual
beneficiaries of narrower systems did
not reject the favorable impact of nar-
rower systems on their personal situa-
tions. It was not until 1962, however,
that the basic steel industry negotia-
tors agreed to a modified last-in, first-
out system; not until 1974 was plant
seniority substituted for all narrower
systems of measurement.

Our experience demonstrates that
“last-in, first-out” is not something
freely granted by employers. In the
steel industry, massive efforts had to
be made before such a principle could
be established. (Significant loopholes
still exist and remain on the union’s
agenda of clauses that should be im-
proved in future bargaining.)

Industries of which I have personal
knowledge have experienced histories
similar to that of steel in dealing
with seniority. In their periodic ef-
forts to negotiate new contracts, it
has been common for most unions to
seek greater reliance on broad se-

. niority and common for management

to resist.

The worker seeks to strengthen se-
niority because it is his way to seek
security within the limits of available
jobs, to advance his career, to choose
where in the plant he would like to
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work, to obtain choice vacation times,
to select shifts, and even in some
cases to choose work assignments.

When this array of options is seen
from the individual worker’s view-
point, it should be obvious that se-
niority is most important to him. It
is easy enough for a college profes-
sor, a lawyer, an economist, a govern-
ment official, or a civil rights pro-
fessional to sneer at seniority, at the
jealousy with which it is guarded,
and at the zeal with which it is sought.
The professional has skills which have
appeal in the marketplace, but the
worker only has his union and his
established rights to fall back on. He
rarely has a college degree or even a
skill easily marketable in the indus-
trial complex. If he happens to be a
craftsman, this may be less true, but
even then changing employers can
jeopardize or eliminate vacation and
pension rights and other worker bene-
fits of great and irreplaceable value.
Thus, the worker’s security and up-
ward mobility are closely linked to
the effectiveness of his seniority system.

Most of the current advocates of
departing from the principle of last-
in, first-out say that layoff systems
should be changed in only certain
limited situations. In the main, these
advocates are far removed from the
workplace and from the responsibility
of representing or supervising work-
ers. However, the initial suggestions
that departure from seniority be con-
fined to limited fact situations are al-
ready getting out of hand and are
developing their own momentum. The
limits are being broadened. The appli-
cable fact situations are being stretched.
The vanguard is even attacking senior-
ity entirely, inevitably working toward
substituting measurements of race, sex,
and relative merit for rights based on
length of service.
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The Problems

Against such a background, it is
appropriate to examine some of the
questions that arise in connection with
weakening or abandoning seniority.

First, it is folly to suggest that thds
nation can solve the overriding social
problem of discrimination in the con-
text of an economic depression, divid-
ing up woefully insufficient job op-
portunities. It is unthinkable to accept
the Ford Administration’s estimate of
years of widespread unemployment.
America has the manpower, the re-
sources, the managerial skills, and the
consumer needs (both personal and
public needs)- to justify programs that
will put people to work.

Can we afford it? Of course, we can!
A depressed America becomes a poor
America, and every level of govern-
ment will reflect this poverty. An
America at work will create the public
revenues and the private economic ac-
tivity that can end poverty—both private
and public. This may be too simple
for government economists to accept,
but it is fairly obvious to sound-thinking
Americans whose good sense can be
mobilized to obtain programs that can
overcome depression.

Second, while it is not true that
“last-hired, first-fired” is the rule in
America’s workplaces, where this is
the rule, let’s see how true is the com-
mon charge that the blacks were the
last-hired.

The facts are that in many major
American enterprises, blacks have long
years of seniority. Millions of blacks
have experienced fairly stable careers
as members of the work force. These
persons have often been in the forefront
of the struggle for broader and more
comprehensive seniority. They know
firsthand the usefulness of the senior-
ity process.
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Overwhelmingly, these blacks will op-
pose any weakening of or deviation
from seniority principles. If layoff is
to be governed by quotas, will the
senior blacks be protected by seniority
but the senior whites denied such pro-
tection? This rudimentary dilemma
has not even been seriously addressed
and cannot be solved in the context
of layoff by quota.

If the answer is that where blacks
were traditionally hired, seniority re-
mains intact, we are immediately con-
fronted with the problem of what is
an acceptable precondition. How many
blacks must have been hired and when
must they have been hired to justify
continuation of seniority rules? Who
will decide? Will the criteria become
fixed or will it change depending on
what government agent is on hand at
the time?

If blacks were hired but not given
equal opportunity within the estab-
lishment, then what layoff rules will
be appropriate? If blacks have senior-
ity but have not achieved their “right-
ful place,” how would that affect quota
layoff concepts? Would certain blacks
be given preference to resist demotions
or layoff into a pool? Just how far
would the deviation from seniority
be carried?

Would narrow seniority be retained
if it benefited blacks, some blacks, or
a majority of blacks? Would “last-
hired, first-fired” be imposed if nar-
row rules adversely affected blacks?
Just how can those judgments be made
as a practical matter?

After all, labor and management have
grave responsibilities. Unions have a
duty to effectively represent their mem-
bers. This duty requires unity and
some certainty as to what unions may
lawfully seek and what they may law-
fully defend against management de-
mands for change. Seniority also af-
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fects management’s planning. Man-
agement must know what rules it can
depend on if it is to operate the estab-
lishment successfully and for a profit.

Both parties become severely handi-
capped if they are floundering in a legal
sea without compass or light. Collec-
tive bargaining at best is a difficult
exercise in industrial democracy. No
nation has done as well with labor-
management relations as we have. But
still, our course is not an easy one.
New insurmountable difficulties, we do
not need.

Are Guidelines The Answer?

To saddle labor and management
with government-dictated layoff rules
would require an impossible series of
projections and speculations and would
create an impossible compliance prob-
lem. If such guidelines were to be used
by enforcement agents and the courts,
then one must look at the abilities of
the federal agents (and in some cases,
state and local agents). The prospects
are frightening when one considers the
inadequacy and the lack of skill of
many of the current enforcers. The
federal agencies themselves, at the top
level, cannot possibly provide adequate
administrative guidance because the in-
evitable added load would surely further
paralyze action on an already mount-
ing backlog of unresolved cases.

If one attempted to write guidelines
which the parties themselves could use
with some reasonable certainty, the
anticipated contingencies and variables
would be beyond any drafting group
that attempted such a herculean task.

Some leading advocates of the anti-
seniority lobby are quick to state a
narrow purpose, namely, to apply new
guidelines only in those situations where
the companies had failed to hire any
or enough minorities but in relatively
recent years started to do so. Last-in,
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first-out, it is claimed, frustrates these
belated equal opportunity programs in
the light of the deep recession.

A leading advocate of the proposed
federal guidelines assures me that the
steel industry, for instance, would not
be involved because steel has always
hired minorities. I doubt whether his
assurance is worth much in the light
of the momentum that an antiseniority
breakthrough would produce.

I do not question the sincere inten-
tions of those who advocate a narrow,
proscribed application of departure from
seniority in layoffs. But the roads to
hell and confusion are both paved with
good intentions. There are three major
problems with these intentions:

(1) Once guidelines are established,
potent interests begin to move for their
expansion by revision or by imple-
mentation. Some feel impelled to make
such efforts because of their beliefs;
some react to specifics and lose sight
of the overview.

(2) The facts do not fit preconceived
definitions. For example, if a plant al-
ways hired blacks from the labor market
area and then the government rede-
fines the area, a plant suddenly finds
it underutilizes minorities by virtue
of the redrawing of the geographical
boundaries. It then launches special
efforts to hire blacks to comply with
the ratios in the newly defined area.
Subsequently, who gets laid off? Older
whites who are victims of a technical
redefinition? What about older blacks?
Are they to be sheltered while whites
in the same circumstances are not? How
does one define “older”? Does a black
with 10 years seniority benefit from this
technical redefinition, or only those hired
subsequent to the change in the area?

We can pose the same questions and
dilemma where the minority hiring is
accelerated because blacks have re-
cently migrated into an area in suf-
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ficient numbers to alter the current
definitions of how many blacks fairly
reflect the area population. If “last-
in, first-out” seniority arrangements
were abandoned in narrowly specified
fact situations, the next steps would
follow logically. Why not alter lay-
off from desirable departments or jobs
governed by plant seniority even if the
hiring at the gate historically did in-
clude a fair reflection of minorities?
I suggest the same pressures could lead
to serious efforts to govern layoff from
individual jobs by quotas instead of
by seniority. In fact, in my state, pro-
posed guidelines provided exactly that.

Our point then is that proposed guide-

* lines, narrowly defined, could and would

quickly be used by some as a wedge
to weaken and destroy the seniority
system step by step. To the extent
such efforts were to succeed, the loss
of support for the civil rights struggle
would be severe. Success in establishing
equal opportunity will not be achieved
for the many without stronger, more
comprehensive, and broader seniority
systems. Minorities will have obtained
their full place, their rightful place,
when they have been hired throughout
our economy (which means there must
be jobs) and have made secure the
employment they do achieve by virtue
of strong unions, a healthy economy,
and fair and equal seniority systems.

(3) The notion that white workers
should be victimized by destroying
their bona fide seniority rights to con-
tinued employment because of past
discriminatory hiring patterns imposed
by management punishes the innocent,
not the guilty. Especially in the in-
dustrial situations, the area of hiring
has been exclusively a management
function, excluded from collective bar-
gaining. To now suggest that white
employees pay for management sins
is callous, inequitable, and arbitrary
in the extreme.
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Short-Term vs. Long-Term Goals

Of course, there are bona fide reasons
for the fear that seniority can inter-
fere with the short-term effectiveness
of an affirmative action program in
specific situations. Many companies
did first begin hiring minorities in re-
cent years; before such new employees
had accumulated significant amounts
of seniority, the companies reduced
operations and laid off these persons.
The reaction is understandable., The
progress made toward achieving equal
opportunity and overcoming past policies
of discrimination is abruptly cut off.
This appears to be a setback in the
struggle for civil rights. But the cul-
prit is not the white worker. The cul-
prit is the employer as well as the
economic policies that have created
an unnecessary depression.

Destroying seniority is not the an-
swer. Destroying workers’ standards
or benefits is not the answer. One can-
not isolate and insulate the plants in
which civil rights advances have suf-
fered a setback. Pitting workers against
each other would be a tragic response
to economic adversity.

It is essential that there be a bal-

for relatively few blacks would not
begin to outweigh the harm done to
worker unity and to the very forces
that afford to blacks the best assur-
ance of future opportunity and security.
Only solidified unions and comprehen-
sive seniority can achieve these goals.

The notion that government, the
courts, or outside organizations of law-
yers and other professionals can some-
how assure blacks job security and
day-to-day dignity at the workplace
is most unrealistic.

Anyone confronted with worker rep-
resentation at the workplace on a
daily basis knows what a massive task
this is at best. Management largesse
holds out no substantial hope for black
workers and is not desired by those
who seek to rely on their own strength.
The degree to which effective union-
ism brings dignity and a workable
industrial justice system to the work-
er is virtually beyond the comprehen-
sion of those who have not seen or
experienced unions in action.

Well intentioned as the antisenior-
ity advocates may be, they are on the
wrong track. They are not representing
the real interests of workers—either

anced overall view. Short-term gains black or white workers.  [The End]
R ]
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SESSION 1l

Collective Bargaining in the Public Sector

State Government— Strategies for Negotiations
in an Austere Environment:

A Management Perspective

By DONALD H. WOLLETT

Director of Employee Relations, State of New York

HEN I WAS PRACTICING law in New York City, largely

on the management side, my colleagues and I used to jest about
typical marching orders from chief executive officers which usually
sounded something like: “Don’t give them anything, but for God’s
sake, as well as the corporation’s, don’t have a strike.” The Governor
of the State of New York does not talk this way, but in the 14 months
that I have spoken for him in negotiations with unions representing
180,000 state employees, the bottom line of his instructions could be
translated into about the same words.

This is not lightly given counsel. The Carey administration is
committed to the proposition that collective bargaining is the best
way to resolve conflicts of interest between employees and employers
and solve problems of the workplace, in both the private and public
sectors. Nor is this an easy injunction to follow at a time when real
earnings have been severely eroded by a rising cost of living and em-
ployee expectations are high.

Assume the following facts: Inflation has sent the costs of gov-
ernment up; recession has impaired the growth of revenues; the tax
base has shrunk; hidden legacies of past mismanagement have been
uncovered. In fiscal 1975-76 there was a serious budgetary gap be-
tween income and expenditures. The projected budget for 1976-77
is balanced, but precariously. Salary and fringe-benefit demands can-
not be met without drastically curtailing services to the public or
seeking major increases in a severely burdensome tax structure.
Given these fiscal realities, state management’s objective at the bar-
gaining table is to yield nothing or next to nothing without provok-
ing job action.
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This has been the setting for negotia-
tions in New York State. In the hope
that our experiences may have gen-
eral and instructive value, I propose
to tell you how we operated.

Our strategies have been predicated
upon two articles of faith. First, col-
lective bargaining is a flexible instru-
mentality that can be made to work
in an austere environment. Second, trade
unions and the employees whom they
represent will take “no” for an answer
provided they are persuaded that (a)
the economic crisis is “real,” (b) they
have a stake in the solution of the
economic problems of the governmental
enterprise, and (c) they are not being
singled out, not being discriminated
against—that sacrifice is being shared
by all, not fastened upon a few.

Management Must Act Like
Management

In the private sector, the chief ex-
ecutive officer is accountable to the
owners of the enterprise, not to its
employees. In the public sector this
is not wholly true. Employees in the
enterprise are also among its owners—
the voting, taxpaying constituency. The
chief executive officer of a government
is both a manager and a politician.
Public-sector union pressures are di-
rected toward evoking his responses
as a politician. But, if collective bar-
gaining is to work, the chief executive
officer must act first as a manager,
although he understands that hard
choices, if they are politically unpalat-
able, may ultimately drive him from
office.

Absent collective bargaining, the terms
and conditions of state employment
are fixed in the main by legislation—
special self-interest bills that public-
employee organizations can manipulate
through the political process. Collec-
tive bargaining is intended largely to
displace this way of doing business.
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But it works only if all parties—the
governor, the legislature, and the unions
—recognize that public-sector collective
bargaining becomes a sham if it is
politicized. Unions should accept the
legitimacy of management’s acting like
management.

But it is unrealistic to expect them
to forgo the use of conventional polit-
ical pressures to achieve their economic
ends unless management has the cour-
age to demonstrate their futility. This
means that public management must
not permit the unions to collect polit-
ical debts at the bargaining table. It
also means that management must re-
sist efforts by the unions to end-run
the bargaining process by taking to
the legislature proposals that they have
lost at the table.

I do not wish to push the logic of
this position too far. Some problems
endemic to the workplace have such
overriding and general social signifi-
cance that they may be better dealt
with legislatively, e.g., industrial injury
and disease, health and safety, sexual
and ethnic discrimination.

Management Self-Discipline

The operational and structural ar-
rangements should be similar to those
that obtain in the private sector.
The dimensions of the chief negotia-
tor’s authority should be derived di-
rectly from the governor. The sole
responsibility to deal with the unions
and the authority within those dimen-
sions .to make agreements should be
fixed in the negotiator. End runs should
be prohibited. The governor must set
the tone. His door should be shut to
the unions; only the chief negotiator’s
door should be open. This rule should
apply to all top gubernatorial aides
and agency heads.

Management must also maintain in-
ternal discipline. Let me give a per-

505



sonal example. On February 2, 1976,
Albany was hit by a blizzard. Many
employees were unable to get to work.
The Director of State Operations de-
cided that state offices in the Albany
area should be shut down. The ques-
tion then arose as to whether or not
the day of absence should be counted
against employee leave accruals, spe-
cifically five-day personal leave. His-
torically, so-called snow days have been
counted, time off has been recorded
as personal-leave time, and employees
who manage to get to work are not
entitled to compensatory time off. This
time one of the governor’'s key ad-
visers, in the belief that reversal of
past practice would redound to the
governor’s political advantage, per-
suaded him to take that position.

Since we had a proposal on the bar-
gaining table to reduce the five days’
personal leave time to three days, and
since the effect of the governor’s deci-
sion was to add a day, our position at
the bargaining table on this matter
was fatally undermined. Happily, this
was the only breakdown in discipline
that occurred, and the damage was
not irreparable. Indeed, its occurrence
may have served to tighten ranks as
we moved toward the critical days of
negotiations.

A Total Strategy

Management must keep in mind at
all times the impact of agreements
with one union on the political im-
peratives of other unions. The twin
phenomena of “me-too-ism” and “one-
ups-manship” belong in the forefront
of the bargaining strategy. State police
troopers will not accept less money
than prison guards; prison guards will
want some advantage over maintenance
workers ; registered nurses will want
more than licensed vocational nurses;
and wuniversity professors will want the
world.
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In New York State we are substan-
tially advantaged in dealing with these
problems by our nonproliferated unit
structures. We have five broad hori-
zontal units that cut across agency
and departmental lines:

Adwanistrative Services Unit, 40,000
employees ; represented by the Civil Ser-
vice Employees Association (CSEA);
communication equipment operators,
examiners, office support staff, such
as secretarial and clerical personnel.

Institutional Services Unit, 47,000 em-
ployees; represented by CSEA; em-
ployees providing therapeutic and
custodial care to persons in state in-
stitutions, e.g., therapy aides.

Operational Services Unit, 25,000 em-
ployees; represented by CSEA ; craft
workers, maintenance and repair per-
sonnel and machine operators.

Professional, Scientific, ond Technical
Services Unit, 39,000 employees ; repre-
sented by CSEA ; employees who are
primarily licensed professionals, e.g.,
engineers, cartographers, kosher-food
inspectors, bursars, psychiatrists.

Security Services Unit, 9,000 employ-
ees; represented by Council 82, Ameri-
can Federation of State, County and
Municipal Employees; prison guards
and security personnel other than state
troopers, such as narcotic correction
officers, lifeguards, and park and park-
way patrolmen.

‘We have three vertical units:

State University Professional Services
Negotiating Umit, 18,000 employees;
represented by the United University
Professions, Inc., affiliated with the
American Federation of Teachers, AFL-
CIO; all faculty and nonteaching pro-
fessional staff of the State University
system, including faculty, librarians,
bursars, guidance counselors, environ-
mental health and safety officers, mu-
seum curators, and pharmacists.
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State Police Troopers, 3,300 employ-
ees; represented by the State Police
Benevolent Association; all noncom-
missioned officers, investigators, and
troopers of the Division of State Police.

State Police Officers, 100 employees;
represented by CSEA; all captains,
lieutenants, and majors in the Divi-
sion of State Police.

By contrast, Los Angeles County,
for example, has approximately 50 units
covering over 60,000 employees. Ob-
viously, the problem of devising a
strategy to blunt me-to-ism and one-
ups-manship is much more difficult in
a Los Angeles County type situation
than it is in the one in which we
operate in the State of New York.

Management must reduce employee
expectations to realistic levels, thus
making it possible for union repre-
sentatives to take acceptable positions
and survive politically. This is a sub-
liminal strategy that requires a public
relations campaign designed to implant
in the public subconscious the fiscal
setting of the negotiations. Despite
its obvious importance, most public
managements lack the capacity to ex-
ecute a full-blown public relations strat-
egy. We in New York are not an ex-
ception. We do our best with limited
resources. Again let me personalize.

Our theme was austerity—belt-tighten-
ing and survival. We were benefited by
the continuous financial crisis in New
York City with its fall-out impact on
the state’s fiscal situation, as well as
such threatening events as a J percent
reduction in force at the start of the
fourth quarter of the fiscal year. Ob-
viously, these events were not a part
of any plan, but were fortuitous cir-
cumstances that worked to create a
climate hospitable to low-cost settle-
ment. However, we arranged for fre-
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quent repetition of the theme by as
many sources as we could reach.

Other things happened that we did
not expect. For example, Senator War-
ren Anderson, majority leader of the
Republican-controlled State Senate, re-
sponding to Governor Carey’s call for
legislation imposing a wage freeze,
said that the employees had the right
to have the governor’s representatives
say “no” at the bargaining table, rather
than to have the legislature say “no”
by enacting a freeze. This was inter-
preted as a signal that an appeal by
the unions from our position at the
bargaining table to a legislative hear-
ing, which is the final step under our
statute for resolution of a bargaining
impasse, would be unproductive.

We did two other things: First, we
developed a set of affirmative manage-
ment demands, utilizing the labor-rela-
tions directors of state agencies to set
forth the felt needs of their operational
people. We carefully sifted these, re-
solved inconsistencies, removed ambigu-
ities, and excised all demands except
those which could be justified by com-
pelling operational problems or by a de-
sire to return specified state benefits to
comparable levels in the private sector.
We initiated negotiations instead of
waiting for the unions to come to us,
and we publicized them in the media
at the outset, making such statements
as:

“The State has presented a set of
proposals to eliminate employee benefits
which exceed those found in the private
sector. A report from the Division of
the Budget demonstrates that some
employee benefits are excessive. For
instance, in the first year of State ser-
vice a new employee is entitled to 42
days of leave with pay, including five
days of personal leave. In 1974-75 paid
leave, not including time off for union
business, cost the State $384 million.
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There can be some dollar savings in
this area and some increases in pro-
ductivity by recapturing 14 million man-
hours of work without increasing the
number of State employees who pre-
sently work 3714 hours a week to 40
hours a week. Qur proposals will save
the State $2814 million in out-of-pocket
costs.”

Finally, we gave public exposure to
unrealistic positions taken by the unions
where we felt that it was warranted.
Thus, when the Civil Service Employees
Association proposed salary increases
ranging from 25 to 36 percent at an
aggregate cost to the state of $460
million per annum, we did not hesitate
to issue a critical press release, point-
ing out that these demands could not
be met without raising taxes by that
amount or laying off over 40,000 em-
ployees (or some combination of the
two). Without exception, mass media
editorial comment urged GSEA to aban-
don these unrealistic positions and ad-
just to the realities of the bargaining
environment.

Risks

Management must be prepared to
take risks. First, there is the risk of
unpopularity. The execution of these
strategies will not be greeted with uni-
versal acclaim. For example, I re-
ceived a letter from one employee in
which he said, among other things.

“Your attitude in the present nego-
tiations of no salary increase and your
insistence of [sic] taking away fringe
benefits already enjoyed from previous
contracts sounds like the ravings of a
very sick person . ... Your tactic of
negotiating through the press and look-
ing for public sentiment is one of the
dirtiest deals ever imposed upon the
state employees. . . . I sincerely hope
that the Governor and the public see

you for what you really are and that
you eventually will be dismissed in
complete disgrace.”

The Governor’s fan mail was equally
unenthusiastic. One employee wrote:

“Why your vicious attack on state
civil service employees, even before
the election ballots were cold? What
happened to all those surplus funds
those bums in Albany were sitting on,
according to your campaign oratory?
Regretfully I believed you, and for the
first time in 38 years wish I could re-
call my vote.”

Another employee wrote: “I would
like you to know that I voted for you,
but I would vote for my pet dog for
governor before I would vote for you
again.”

A second risk is legal. The execu-
tion of strategies which are conceived
to be sound from a labor relations point
of view should not be inhibited by
legal doctrines of doubtful validity.
For instance, the New York Public
Employment Relations Board has held
that the failure of a public employer
to continue, during negotiations for
a new agreement, terms and conditions
of employment established by an ex-
pired contract or by past practices
constitutes a refusal to negotiate in
good faith.t

The employer, according to this deci-
sion, must maintain the status quo un-
less and until either (a) the union agrees
to discontinuance or (b) statutory im-
passe procedures, including a legisla-
tive hearing, have been exhausted. This
doctrine prevents a public employer,
even where it has given the union notice
and has bargained to an impasse, from
unilaterally modifying matters within
the mandatory scope of bargaining.

The Triborough Doctrine, as it is
known, has not been tested in the courts.

* Matter of _Triboiough Bridge and Tunnel
Authority, 5 PERB 3064 (1972).
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In our view it will not survive judicial
scrutiny because the statute is not in-
tended to deprive an employer of the
benefits of the bargain made with re-
spect to the contract expiration date.
Accordingly, we decided to ignore Tri-
borough. We advised the unions that
the benefits generated by the collec-
tive bargaining agreements would, if
we were at impasse at the time of their
expiration, be terminated. This gave us
leverage that a more cautious strategy
would have lacked.

Finally, if public management is to
pursue aggressive strategies, it must
take a hard look .at the possibility of
strike action and be prepared to take
a strike if bargaining objectives can-
not otherwise be attained.

The New York statute, the so-called
Taylor Law, contains the most severe
strike penalties in the country. Strikers
are automatically placed on probation
for one year; they are subject to dis-
cipline, including discharge; they are
docked two days’ pay for each day
they are on strike. The strike is sub-
ject to injunctive relief, which the New
York courts grant with regularity, and
a noncomplying union may be severely
punished by fines and jail sentences
for the leaders. Furthermore, the union
may lose its right to have dues de-
ducted from the employees’ salary checks.

These sanctions are of course no
guarantee against strike action. What
they do is increase the cost to the em-
ployees and to the unions of strike ac-
tion. This means, theoretically, that
since the price is up, the number of
strikes will be down. But strikes will
and do occur where the employees feel
strongly enough about the issues to
pay the higher price. Accordingly, if
public management pursues an aggres-
sive strategy, it must prepare for strike
action.

Strikes by public employees are weap-
ons of political embarrassment. They
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do not typically inflict significant eco-
nomic harm, except on the strikers.
The question in each case is whether
or not interruption of the service pro-
vided will generate political pressures
on the chief executive officer that will
move him toward settlement.

Thus, for example, a strike by the
faculty of a state university is of little
consequence. Failure to maintain the
service may make ripples, but no waves.
It is not necessary or even desirable
to get hard-nosed at the bargaining
table to the point of stressing that strike
action may do the employer more good
than harm since it will save money.

" Exactly the opposite is true of a state
correctional system. A strike in penal
institutions is a grave matter. Opera-
tions must be maintained, and a union
representing prison guards must be
made to understand that you have the
will and the ability to do precisely that.

Realistic Expectations

Management must prepare to meet
employee expectations that are real-
istic. Management should identify those
areas of significant employee concern
about which something can be done,
thus creating- feasible trade-offs with-
out violating fiscal constraints or crip-
pling operations. Three illustrations
drawn from our recent New York ex-
perience make the point.

(1) A long-standing grievance of the
members of the Operational -Services
Unit stems from the practice of dis-
criminating against labor-class employees
who are laid off. Employees in other
classes have the right, after one year
of credited service, to be laid off pur-
suant to seniority rules and to be placed
on a preferred rehiring list. Labor-class
employees do not acquire these rights
until they have five years of credited
service. The reason for the discrimi-
nation is political—a management de-
sire to be free to lay off and rehire
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on the basis of patronage considera-
tions.

(2) Some members of the Adminis-
trative Services Unit felt sorely abused
when the New York State Lottery was
abruptly closed last December because of
defects in the conception and manage-
ment of the “game plan,” and all the
employees were laid off with three
weeks’ notice.

(3) The correctional officers in the
Security Services Unit have jammed
our grievance docket with cases claim-
ing that work directly affecting the
health, safety, or security of inmates
has improperly been assigned from time
to time to civilian personnel, thus depriv-
ing prison guards of overtime oppor-
tunities and, according to their alle-
gations, creating hazardous conditions.

A management that is pushing for
a no-cost settlement must be prepared
to make concessions with respect to
matters of this sort.

Timetables

Where multiple sets of negotiations
are in progress, management must work
to a timetable. What should be the
order of settlement?

In orthodox whipsaw strategy, you
would go after the weakest adversary
first. But this will not work here be-
cause patterns established with weak
unions are not likely to have any im-
pact on strong unions. What is needed
is agreement with a union that has clout.

In our case we turned to the PBA,
representing the State Police troopers.
There were four reasons for this. First,
PBA had just stood off an election
challenge to its status as the bargain-
ing representative by a three-to-one
margin. As a consequence, it was se-
cure. Second, PBA has strong, effec-
tive, and realistic leadership. Third,
the State Police have a proud history
of rising to emergencies. Fourth, they
have a strong professional (no-strike)
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tradition and are held together by the
amalgam of a nomadic and hazard-
ous job.

The choice proved to be a wise one.
The agreement with PBA established
a pattern of extending the operative
provisions of the present agreement,
with no increase in the salary schedule
or in fringe benefits. The only eco-
nomic benefit was to service the present
salary schedule by paying increments
to eligible employees (which amounts
to an increase in the aggregate pay-
roll of about 1.25 percent).

The Memorandum of Agreement with
PBA was signed February 9, 1976. The
pattern was extended to the four units

‘of 147,000 employees represented by

the Civil Service Employees Associa-
tion on March 12, and was accepted by
Council 82 of AFSCME, representing
the 9,000 members of the Security
Services Unit, on April 29. Thus, the
pattern is now established in six of
the eight units (160,000 employees)
with whom we have collective bar-
gaining relationships.

The price for these settlements was
to meet some of the employee concerns
which neither pierced our fiscal ceil-
ing nor crippled operations. Thus, we
agreed to nondiscriminatory treatment
of labor-class employees; to give no-
tice of closedowns of agencies, facili-
ties, and major departments; to create
a committee to deal with labor-dis-
placement problems patterned after the
Armour Automation Committee estab-
lished in the meat packing industry in
1959; to give permanent employees
preference over provisional and tempo-
rary employees in layoff situations; and,
except in emergencies, to assign cor-
rectional officers’ work in the prison
system to members of the Security
Services Unit.

Do These Strategies Work?
This question cannot be answered
categorically.
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It is clear, as far as our experience
in New York State is concerned, that
we complied with our marching orders
and achieved our objectives: no in-
creases in salary schedules or fringe
benefits; some concessions in areas of
special concern to employees, concerns
which could be met with little or no
cost; no job actions, with our collec-
tive-bargaining systems alive and well.

It is not clear that these strategies
were a sine qua non of ending up on
target. Perhaps we were just lucky.
I’'m sure many observers will say so.
On that point I am reminded of the
1962 World Series between the New
York Yankees and the San Francisco
Giants. With the series tied at three
games apiece, the seventh and final
game in Candlestick Park moved to the
bottom of the ninth, with the Yankees
leading one to nothing, the tying and
winning runs on base, two out, and
left-handed Willy McCovey at bat.
McCovey hit a vicious line drive, which
Bobby Richardson, the Yankee second
baseman, who was positioned 30 feet
to the right of second base, caught oft
his shoe tops. Thus, the Yankees won
their 20th World Series since 1921. If
Richardson had not been playing out
of his normal position, the game and
the series would have gone the other
way. So the familiar cry went up, “The
damned Yankees are lucky.” But the
late Branch Rickey was fond of say-
ing, “Luck is the residue of design.”
I find it ego-gratifying to believe that
Mr. Rickey was right.

Nor can one accurately assess the
long-range consequences of pursuing
these strategies. In this business there
is always next year, and the question
remains: “Did we pay too high a price
in terms of employee morale and at-
titudes?” It is axiomatic that some-
times a deal is too tight and results

the agreement is worth, My judgment
is that the price was about right. My
evidence is the ratification-vote results,
which were as follows:

Sixty-three percent of the State Police
troopers approved the agreement.

In the four basic CSEA units, one
agreement was ratified three-to-one,
another two-to-one, a third five-to-two,
and the final one seven-to-five.

The Security Services Unit agree-
ment has not yet been ratified, but the
24 members of the negotiating com-
mittee approved it unanimously, sug-
gesting that it has broad-based political
support.

These data are by no means conclu-
sive, but I find them reassuring, as [
do the fact that our relationships with
the union leaders seem to me to have
been improved by our experiences in
the crucible of hard bargaining.

There is also the question of the
political cost to the first Democratic
administration in New York State in
16 years. I do not feel competent to
answer this question, although it does
seem clear to me that our negotiations
next year must turn to more construc-
tive and dynamic directions than we
have managed in the past two years
of fiscal crisis.

There is one conclusion with which
I do feel comfortable. Collective bar-
gaining is not an alchemic vehicle. It
will not transmute tin into gold, rain
into sunshine, or chicken excrement
into chicken a la king. The function
of collective bargaining, as I under-
stand it, is to protect and advance
the interests of employed occupational
groups. Within those limitations, it
can be made to work in any kind of
environment to prevent injustice, to
keep compensation levels at or close
to comparability standards, to maintain
due process in the shop, and to keep

in consequences that cost more than management on its toes. [The End]
RSN
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Local Government—Bargaining and the

Fiscal Crisis: Money, Unions, Politics,
and the Public Interest

By ARVID ANDERSON

Office of Collective Bargaining,
City of New York

14 HE MONEY is in Washington,
the power is in Lansing, and
human problems are at the local level
of government.”? So stated Detroit
Mayor Gribbs in 1970. The truth of
his remarks has been underscored daily
during the 1970s as major cities and
smaller local governments have strug-
gled with fiscal and labor problems.

My message is written from the deck
of the Titanic while it is listing and
still afloat. Now I know what happened
to the Titanic, but I believe that rescue
efforts have improved in the last 60
years, and New York and other cities
are hoping to avoid the fatal iceberg
of bankruptcy in the second half of
the 1970s. While New York has stayed
alive in 1975, it will not be out of the
fix in 1976, and it is unlikely to be out
of it for several more years without
continued and substantial help from
governments with the money and the
power—Albany and Washington.

In this paper I will examine some
of the developments in New York City’s
fiscal crisis and their effect on collec-
tive bargaining. The impact of the
crisis on the city was brought to na-
tional attention last October by the
President’s speech to the National Press
Club, which the New York Daily News
headlined as: “FORD TO CITY:
DROP DEAD.” Happily, the President

changed his mind after originally op-
posing aid to New York City, and the
Congress authorized loans that have
enabled the city to work toward a ra-
tional solution of its problems.

Clearly, the fiscal crisis in New York
has chilled the public’s attitude there
and in other large cities toward public
employee unions and collective bar-
gaining, and it has prompted a re-
examination of the collective bargain-
ing process as opposed to the tradi-
tional political role of the legislature and
executive in determining conditions of
employment for public employees.

One sign of the fiscal impact has been
the reassessment of the strike as a
weapon to deal with bargaining im-
passes. At the conclusion of last Sep-
tember’s teachers’ walkout in New York
City, Al Shanker stated, “A strike is
a weapon you use against the boss who
has money. This boss has no money.”?
The realization that an effective New
York City transit strike would have a
destructive effect on the city’s economy
and also deal a crippling political blow
to New York’s effort for fiscal stabil-
ity has had a major inhibiting effect
on strike talk during the transit nego-
tiations. But a strike possibility still
exists since the problem is not yet re-
solved.

While New York City did exper-
ience a three-day wildcat sanitation
strike to protest substantial layoffs,
there has been no repetition of such
incidents in spite of the fact that 15

! GERR, No. 361, B-12, Aug. 10, 1970.
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2The New York Times, Sept. 17, 1975, p. 28.
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percent of the city’s workforce, com-
prising more than 45,000 employees,
have been laid off, retired, or separated
from the workforce during the past
year.? However, a major New York City
municipal hospital strike has been autho-
rized for May 24, 1976, to protest hos-
pital closings and cut-backs in service.

Emergency Financial Controls

The fiscal crisis in New York brought
about the Financial Emergency Act,
which in turn created the Emergency
Financial Control Board, a unique com-
bination of elected officials and appointed
private citizens: the mayor, governor,
state comptroller, city comptroller, and
three private businessmen appointed
by the governor.* The most important
assumption in the city’s new fiscal plan
mandated by the new law is that there
would be no wage increases above the
1975-76 levels for municipal employees
for the duration of the plan. The effect
is, at least implicitly, to freeze wages
and prohibit wage bargaining for the
next three years. These actions have
put a damper on the city’s collective
bargaining process and have raised the
question of how viable the bargaining
process will be for the next three years
for the city and also for the State of
New York.

Although this legislation provides
that “nothing contained in this act shall
be construed to impair the right of
employees to organize or to bargain
collectively,” the reality is that there
now exists substantial limitations on
the city’s financial and legal ability to
negotiate. During the teachers’ nego-
tiations and strike last September, both
the New York City Board of Education
and Mr. Shanker pleaded for the “real”
employer to please stand up. Since the
strike settlement, the Emergency Fi-

nancial Control Board definitely has
stood up and has initially rejected the
terms of the teachers’ contract, requir-
ing the parties to renegotiate its terms.
One of the critical factors in determin-
ing whether that contract ultimately
will be approved concerns the issue
of whether increments in a teaching
schedule are to be included in the cost
of settlement. Apparently, they have
not been counted, but clearly, no budget
can ignore the impact of annual in-
crements.

On May 18, the Emergency Finan-
cial Control Board also returned the
transit settlement to the Transit Au-
thority and the Transport Workers
Union for renegotiation on the ground
that the Transit Authority had not
demonstrated that the settlement (which
has been described as modest, provid-
ing only for a cost-of-living adjustment
on the basis of one cent for each 0.3
change in the Consumer Price Index)
was in compliance with the wage-
freeze provisions of the Financial Emer-
gency Act.5 The Emergency Financial
Control Board directed the parties to
renegotiate the agreement and to clearly
condition any cost-of-living increases
on productivity savings so as to self-
finance and also to possibly defer pay-
ment of any such increases.

One of the salutary benefits of the
fiscal crisis is the increasing attention
to productivity and productivity bar-
gaining in public employment. Thus,
the Emergency Financial Control Board
has had a direct impact on two of the
largest bargaining units in New York
City, the teachers and the transit work-
ers. Although neither are strictly speak-
ing city employees—the Transit Author-
ity being a state agency and the school
boards being a separate employer (under
the Taylor Law)—they are fiscally de-

3The New York Times, May 17, 1976.
*New York State Law, Ch. 868 of the
Laws of the 1975 Session.
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pendent upon the city. The wage pat-
terns ultimately established by the
Emergency Financial Control Board
in the teacher and transit negotiations
will influence all future city negotiations
with its 200,000 other employees.

Wage-Deferral Agreements

Most municipal unions in New York
City, as a result of emergency legisla-
tion, voluntarily entered into agree-
ments deferring contractual wage in-
creases that were to have been paid
during fiscal 1975-76. The expectation
is that such wages will be paid in 1978.
In consideration of such wage-deferral
agreements, the city pledged not to
exercise its right to lay off or termi-
nate, for economic reasons, full-time
per annum permanent employees cov-
ered by the agreements for the period
from September 1, 1975, to August 31,
1976, except in the event of “extreme
necessity.” Nevertheless, the continued
fiscal crisis raises the possibility that
further layoffs may be required.

However, the mayor’s projected bud-
get for 1976-77 contemplates that the
(deferred) increases will be paid com-
mencing in September 1976. The city
maintains it has no funds to pay in-
creased wages beyond that point, al-
though this week it announced increases
for a number of key budget personnel,
not subject to collective bargaining,
who have not had increases for a num-
ber of years.

Whether the city will be able to
maintain a hard wage freeze for the
duration of the fiscal emergency is
open to question, especially in light of
the substantial wage increases we have
witnessed in the private sector. Federal
pay policies and those of many local
governments are based on comparabil-
ity with private-sector rates, and by

the fourth year, New York City could
be confronted with pressures for sig-
nificant catch-up increases that would,
in turn, affect its financial position in
1978 and thereafter. In the interim, the
wage freeze, by removing incentives for
improved employee performance, may
adversely affect productivity as well as
the city’s ability to remain competi-
tive in the labor market.

Other Efforts

In addition to the legislative wage-
freeze and wage-deferral policies, the
city has adopted a policy of attrition,
meaning that if an employee leaves
because of retirement, resignation, or
is otherwise separated, he is not re-
placed except in the most urgent cases.

Another example of the change
brought about by the fiscal crisis has
been the bargaining away of existing
benefits. New York City unions agreed
not to oppose the expiration of state
legislation requiring the city to pay
one-half of the employee’s share of pen-
sion contributions. The effect of this
has been that most city employees found
their take-home pay reduced from 2
to 2.5 percent as of Apnil 1, 1976.% Tt
is possible that there may be a reduc-
tion of an additional 2 to 2.5 percent
on July 1, 1976, if the state legislature
does not act.

To deal with the overwhelming fis-
cal crisis, unions “have given at the
office.” Employee and city pension
fund trustees, pursuant to new state
and federal legislation protecting such
actions, voted to commit some $3.7
billion worth of pension trust invest-
ments toward the purchase of city and
state securities.” More than one billion
of that sum represents direct employee
contributions to pension funds.

® The Public Employee Press, Vol. XVII,
No. 21, Dec. 5, 1975, p. 2.
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Union decisions to make such invest-
ments were based on the simple premise
of self-preservation. They realized that
the failure to invest would undermine
the pensions and job security of all
persons now employed at the price of
giving uncertain protection to the pen-
sion benefits of those persons now
retired. It is worth noting that when
the public employer needs the assis-
tance of municipal labor union leaders to
secure approval of the investment of
pension funds in municipal and state
securities, no arguments about man-
agement rights are being raised about
such bargaining. As is often the case,
political and fiscal realities override
legal rights.

Individual unions have modified their
agreements and yielded particular bene-
fits secured during more affluent days.
For example, the summer-hours clause
whereby employees were dismissed an
hour earlier during two summer months
has been given up in bargaining. Fire-
men, who received an extra day off for
the donation of blood, gave up that
benefit. A reduction in the number of
men on a truck has occurred in the
fire department.

There also has been a severe limi-
tation on overtime work and pay for
all city employees, as well as a virtual
freeze on promotions and a delayed
payment of employee obligations al-
ready accrued. All this has meant not
only a reduction in employee benefits,
but, of course, also reduced services to
the public. Sanitation pickups are less
frequent. Schools, hospitals, libraries,
fire stations, and police precincts have
been closed.

Another example of how the bar-
gaining game has been changed is

the effort of the city to recapture 18
additional days from the work sched-
ule of police in New York City. More
than two years ago, at the city’s in-
sistence, the patrolmen’s tours of duty
were increased from eight to eight-
and-a-half hours per day, which re-
sulted in an average decrease of 18
workdays per year for each patrol-
man. Because of recent reductions in
the police force caused by layoffs and
attrition, the city wants to revert to
the prior work schedule, which would
enable it to put more policemen on
the streets. That matter is now be-
fore an Office of Collective Bargain-
ing impasse panel.8

Legal Challenges

[t must also be noted, in the litany
of what has been taken away, that
the city has given the required two-
year notice of its intention to with-

draw from the Social Security sys-

tem, a measure vigorously opposed
by city unions and even by another
mayoral pension commission.? This
proposal for unilateral withdrawal from
the Social Security system has been
attacked as violating the city’s duty
to bargain changes in wages, hours,
and conditions of employment. No
legal action concerning this issue has
been commenced, but the constitu-
tionality of the debt moratorium and
the wage-freeze legislation has been
challenged in New York courts. The
legality of the debt moratorium has
been upheld by the appellate division
and will undoubtedly be appealed to
the state’s highest court and possibly
to the United States Supreme Court.10

The constitutionality of the wage-
freeze legislation also has been sus-

® Office of Collective Bargaining, Patrol-
men’s Benevolent Association and the City of
New York, Case # I-124-75.

® The Chief, March 26, 1976, p. 1, col. 4.
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1 New York Law Jowrnel, May 6, 1976,
Vol. 175, No. 88, p. 1, Flushing National Bank
v. Municipal Assistance Corporation for The
City of New York.
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tained to date, but further appeals
are pending. The views of the appel-
late courts in New York have caused
great concern over the viability of
collective bargaining agreements. The
Appellate Division, First Department,
in a ruling affecting the City of New
York and the Uniformed Sanitation-
men’s Association, rejected the union’s
claim that a clause in the labor agree-
ment, providing a pay rate based on
annual days of work, was a work-
guarantee clause.!?

After making that dispositive fac-
tual ruling, the court then engaged in
very extensive dicta to the effect that
a municipal employer could not by a
labor contract limit its right to abolish
positions or to lay off employees. The
court cited with approval the follow-
ing language of another appellate
ruling :

“Even were we to accept the con-
cept that a public employer may volun-
tarily choose to bargain collectively
as to a nonmandatory subject of negotia-
tion, the public interest or welfare in
this case demands that the public em-
ployer’s job abolition power remain
unfettered. Regardless of fault the
fact remains that the fiscal crisis fac-
ing the City of Long Beach threatens
its very ability to govern and pro-
vide essential services for its citizens.
The city must not be stripped of its
means of survival.”

These determinations were also in-
fluenced by the fact that the state
legislature had declared that the city
was in a state of financial emergency.

The Patrolmen’s Benevolent Associa-
tion, in an attack on the constitutionality
of the wage-freeze legislation in an-
other proceeding, has argued that while

the state clearly has the right to de-
clare a fiscal emergency and thus to
impair the obligation of contracts despite
the provision of Article 1, Section
10, of the United States Constitution,
the state and the city have not equita-
bly applied the contract-impairment
concept to all of their creditors.’? The
PBA argued that a wage deferral in
the case of the PBA amounts to a
permanent loss of a 6 percent wage
increase, which means that the police
would be receiving 94 percent of their
contractual obligations while other
creditors, such as the utility com-
panies and bondholders, would be re-
ceiving 100 percent payment on their
contracts.

The point argued by the PBA is
that labor contracts must be given
the same credence as all other con-
tracts of a municipal employer and
may not be derogated on the ground
of fiscal emergency while other credi-
tors are paid in full, even if some
payments are delayed or interest re-
duced. The final word of the courts
has not been spoken on the issue of
whether a collective bargaining agree-
ment has less claim to constitutional
protection than that afforded other
contracts, whether for debt service,
contractors, or suppliers. A major de-
cision concerning this issue is expected
next month from New York State’s
highest court.

Who Is Responsible?

Are public employees, public em-
ployee unions, and collective bargain-
ing settlements responsible for the
fiscal crisis and the threat of default
in New York and other cities? Cer-
tainly wage costs and bargaining set-
tlements are a substantial part of any

* New York Law Journal, March 10, 1976,
Vol. 175, No. 47, p. 1, DeLury ». City of
New York, 370 NYS 2d 600 (NY 1975) 77
LC 153,760.
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municipal budget—at least 50 per-
cent and in some instances 70 to 80
percent, depending upon the nature
of the service. Obviously, substantial
increases in wage costs add to municipal
budgets. The Conference Board, a re-
spected management research agency, in
its January issue of the Conference
Record, rejects as “wishful thinking”
the notion that New York City can
solve its problems by eliminating “waste
and extravagance in the employment
area.”’13

The statistics analyzed by the Confer-
ence Board are taken from the Bureau
of the Census and the Bureau of La-
bor Statistics and reveal that New
York City per capita expenditures for
local government services, while high,
are lower than those of Boston, San
Francisco, and Miami, and approxi-
mately equal to those of Philadelphia,
Atlanta, and Washington. Other statis-
tics developed from the Department
of Commerce, the Census, and BLS
indicate that New York City munici-
pal salaries rank fourth among the
first 13 cities of the nation, and when
adjusted for the high cost of living
in New York City, rank tenth. Among
nonteaching employees, New York
City salaries rank eighth, and when

adjusted for the cost of living rank
16th.14

Similarly, wage increases for mu-
nicipal workers over a period of time
indicate that New York City settle-
ments have not been significantly in
excess of those granted in either the
public or private sector. For example,
in the fiscal years 1971 to 1976, the
average salaries of nonuniformed New

York City employees increased by 44.7
percent and of uniformed employees
by 48.5 percent.! During a similar
five-year period, the average annual
increases in major collective bargain-
ing agreements in the private sector
throughout the country totaled 43.5
percent. Similar settlements were made
for New York State employees. The
statistics show that New York City
settlements have been based upon com-
parability with persons doing like work
in public and private employment.

Thus, these and other figures indi-
cate that the rise in public-sector wages
has not been very different from that
in the private sector and cast doubt
on the allegations that collective bar-
gaining in the public sector accounts
in large measure for the financial dif-
ficulties of cities. What has happened
is that particular wage increases or
unusually high pay scales, as those
for certain San Francisco craft work-
ers, have received so much attention
that other reasons for public payroll
increases have been largely overlooked.

If the high cost of labor or labor
settlements is not adjudged to -be
solely responsible for the fiscal crisis,
what are the other causes? The Janu-
ary Conference Record refers to a “cul-
ture of poverty,” concluding that New
York, which has approximately 3 per-
cent of the nation’s population, con-
tains roughly 10 percent of the na-
tion’s welfare load.'® These numbers
mean a direct city budgetary burden
of about $1 billion, including welfare
and medicaid. When the total annual
costs related to providing services of
all kinds for the poor are computed,

¥ The Conference Board Record, Vol. XIII,
No. 1, Jan. 1976, “New York Is Really
Something,” p. 3.

1 U. S. Department of Commerce, Bureau
of the Census, City Employment in 1973
(Washington : May 1974) ; see also City Em-
ployment in 1974, GE 74, No. 2 (Washing-
ton: June 1974), and Local Government Em-
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Large Counties, GE 74, No. 3 (Washington:
Aug. 1975).

' Office of Labor Relations, New York
City.

¢ The Conference Board Record, cited at
note 13.
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they come close to $2 billion, accord-
ing to the Conference Board. This
clearly places an unfair burden on
New York City as compared to the
rest of the nation.

Recent statistics demonstrate that
63 percent of the city’s welfare mothers
were not born in New York: 34 per-
cent were born in Puerto Rico and
29 percent in other states.'” New York
State legislative efforts to enact resi-
dency requirements, as a means of
barring federally mandated welfare
claims, have been held by federal
courts to be unconstitutional. To further
illustrate the New York welfare dilem-
ma, I ask you to visualize a federal
law that would mandate the subur-
ban ring of Maryland and Virginia,
which surrounds Washington, D. C,,
to assume a substantial share of the
welfare costs of the nation’s capital.

Clearly, New York City and New
York State taxpayers are bearing a
very large percentage of everyone’s
burdens. With such crushing welfare
costs, no matter how efficient New
York City government might become,
additional aid from the state and fed-
eral governments is needed to help
balance the city’s budget. As for charges
of welfare rip-offs and bungled ad-
ministration, both New York City
and New York State administrations
have made clear that they would be
overjoyed with a federal takeover of
the entire program.

What Impact?

What are the conclusions to be drawn
from the impact of the fiscal crisis
on bargaining in New York? One is
that the adversity of the fiscal crisis
established the conditions for the ap-
plication of collective bargaining princi-
ples by which city and state govern-
ment officials, in cooperation with union,

banking, and commercial interests,
joined together to stave off default,
to win financial assistance and time
for a new fiscal plan, and to secure
aid from the state legislature and
loans from the federal government.
The New York City labor unions are
represented on the Emergency Finan-
cial Control Board by a labor ob-
server.

William Ellinghaus, a Control Board
member and former Big MAC chair-
man, is quoted as saying, “I have
found the municipal labor unions to
be the most practical people in this
crisis. They understood the problem
more quickly than the city adminis-
tration.” Felix Rohatyn, Big MAC
chairman, declared, concerning the
role played by labor in holding off
default, “It could not have happened
without Vic Gotbaum.”!8

The above references are made not
to give singular praise to the leaders
of organized labor, but to emphasize
the spirit of cooperation between all
of the interest groups—banks, labor
unions, and political leaders—who
realize that they each have much
more to lose if they do not cooperate.
This is not to suggest that there will
not be a renewal of the political bat-
tles between the city and state of-
ficials and the legislature, or confron-
tations between any of the participants.
What has happened to date is a demon-
stration of statesmanship or, if you
prefer, enlightened self-interest to pre-
vent default. In sum, what has hap-
pened to date is a recognition of the
effectiveness of the collective bargain-
ing process as a tool to deal with
major fiscal crises.

We also see that the fiscal crisis
and the legislature have imposed sub-
stantial limitations on bargaining with
respect to wages and pensions for

" The New York Times, Nov. 16, 1975.
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some time to come. Collective bar-
gaining has also been struggling to
cope with some of the fiscal problems,
but, unfortunately, most of the major
economic problems are beyond solu-
tion at the collective bargaining table
and beyond the resources of New York
City and other large cities. They re-
quire, as has been demonstrated, fiscal
and political decisions at the state
and national level. Clearly, until the
federal government takes effective ac-
tion to deal with the problems of in-
flation, recession, unemployment, and
unequal distribution of services, bur-
dens, and responsibilities that it man-
dates to be provided at the local level,
there will be continuing struggles over
money, layoffs, and service cutbacks.

The failure of the federal govern-
ment to deal with urban problems
will not mean that the issues will go
away; rather, it will mean that many
city and state employees, instead of
working and earning a living from
tax dollars, will collect unemployment
compensation, welfare, food stamps,
and medicaid from those tax dollars.
Unfortunately, they will not be pro-
viding any useful public services to
an ever~-dwindling number of tax-
payers.

The public reaction toward unwise,
untimely, and illegal public employee
strikes and related union political ac-
tions have differed from jurisdiction
to jurisdiction. Mayor Wes Uhlman
of Seattle successfully rebuffed fire-
fighter efforts to recall him from of-
fice because of his opposition to their
bargaining proposals.’® San Francisco
voters changed the local law and the
criteria for determining police and
fire salaries, and also the method for
fixing the wages of prevailing-rate
employees, following police and fire

strikes last year in that city. The re-
sult was wage cuts for the highest
paid craft employees, followed by a
strike. Their calls for a general strike
fell on the deaf ears of their fellow,
lower paid municipal trade unionists
and private-sector union members.20

These events may be evidence of
only a temporary public reaction to
public employee unions and collective
bargaining, but I am not sure. The
jury is still out as to whether there
will be a widespread turn-away from
the process for establishing employ-
ment conditions for public employees.
It is my hope that in the long run
the majority of the public will realize
that it is not in the public interest
to again politicize the bargaining pro-
cesses and that it is wiser to adopt
comprehensive and effective collec-
tive bargaining laws for resolving the
employment problems for state and
local employees.

Even with comprehensive bargain-
ing laws, the failure to use them proper-
ly ‘may invite unwise legislative ac-
tion. For example, Mayor Abraham
Beame is now faced with the process
of totally reordering his fiscal plan
and laying off as many as 8,000 ad-
ditional employees as a result of a
state legislative override—the first in
104 years—of a governor’s veto of a
bill requiring the city to spend at
least 20 percent of its budget for edu-
cation.?! The success of the teachers
union in lobbying for such a measure,

despite the New York fiscal crisis, has

induced police and fire unions to seek
similar state legislation barring further
layoffs from their ranks.

The city has taken the position that
the state law is unconstitutional as a
violation of home rule, and a court
test has begun. The teachers say that

* GERR, No. 613, July 7, 1975, p. B-4.
2 Wall Street Journal, April 15, 1976, p. 34.
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2 The New York Times, April 15, 1976,
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they are employed by a separate govern-
mental entity and thus not subject to
the home-rule provisions of the state
constitution. We cannot predict the
outcome of this conflict, but can only
hope for a reasonable compromise.

Whatever the ultimate decision as
to the best means for determining

employment conditions for public em-
ployees, the message of the 1970s
for local governments and particular-
ly for urban America is clear: “The
money is in Washington, the power
is in the State Capitol, but the human
problems” must still be dealt with
by local governments. [The End]

Public Schools— Multi-Unit Common Bargaining
Agents: A Next Phase in Teacher-School Board
Bargaining in Michigan

By HY KORNBLUH

The University of Michigan

ECENTLY, there have been some

significant movements in the di-
rection of broader-based teacher bar-
gaining in Michigan. The reasons re-
late to a general tendency toward
centralization of the bargaining func-
tion and to specific developments in
the history of teacher negotiations
and the public sector law in Michigan.

The bargaining relationship is well
advanced in Michigan compared to
most other states, and this new phenom-
enon may represent the beginnings
of a new stage in this relationship
when viewed in historical perspective.
Therefore, it may be beneficial to trace
the development of teacher bargain-
ing in the state, record what is hap-
pening in these moves toward cen-
tralization of the bargaining function,
and attempt to assess the problems
and the realized and potential impact
of this thrust.

Background®

Michigan was one of the earliest
states to pass a Public Employment
Relations Act (PERA). Comprehen-
sive in nature, the 1965 law is closely
modeled after the National Labor Re-
lations Act; it covers all public em-
ployees in the state with the excep-
tion of state civil service employees,
and mediation and fact-finding with
recommendations, as impasse-resolv-
ing steps, are built into the legisla-
tion. (Later amendments substituted
compulsory final-offer arbitration for
the fact-finding step in impasses in
public safety employee negotiations.)
The law contains a strike prohibi-
tion, but, through judicial interpreta-
tion, there exists a de facto limited
right to strike for most groups other
than police and firefighters.

In Michigan, bargaining units are
by school district, with teacher groups
under collectively bargained contracts
in all but four of the 536 districts. Of
these, local affiliates of the Michigan

* This background section relies in part
on a paper by Ben Munger, “The Evalua-
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Education Association (MEA) are
the bargaining agent in 505 districts,
while Michigan Federation of Teachers
(MFT) locals hold the bargaining
rights in 20 of the districts (including
Detroit).

Teaching bargaining units have been
in the forefront of public employee
groups using the strike weapon to
enforce their demands. An average of
4.7 percent of the school districts have
faced teacher withdrawal of services
each year since 1967. The high oc-
curred when teachers in 9.6 percent
of the school districts were on strike
at some time during the 1973-74 school
year.

After passage of the law, teachers
came to the bargaining table much
better prepared than were the school
boards at the time. Through already
well-established state organizations,
they were able to seize the initiative
in bargaining and coordinate efforts
in influencing developments in regard
to administrative law and litigation.
Negotiating in the framework of a
strong economy with its consonant
availability of public dollars in a pe-
riod of expanding school populations
and a favorable teacher labor market,
they achieved significant gains at the
bargaining table.

By 1970, however, when the num-
ber of pupils entering schools was
leveling off and the economy was be-

set by the war-generated inflation that
led to the wage-price freeze, the rate
of gains made through bargaining
slackened. The MEA deployed a staff
of 80 Iniserv Directors (service staff)
throughout the state at the same time
that many boards of education began
to use more aggressive and experi-
enced bargainers. In addition, the
Michigan School Boards Association
made available a staff of experienced
bargainers to smaller school districts
that requested them. Two years later,
in 1972, the wage freeze was on, pub-
lic dollars were relatively less avail-
able, a teacher surplus was develop-
ing as student enrollments declined,
and the relative bargaining power was
shifting in the direction of the boards.

The movement toward coordinated
bargaining in specific geographic areas
began at about this time.? Associa-
tions of school-board bargainers and
administrators started to exchange in-
formation more systematically in Wayne
County (which includes Detroit) and
Oakland County (suburban Detroit).
Some teacher organization representa-
tives have charged that the Oakland
group attempted to get constituent
boards to sign an agreement binding
them to certain bargaining guidelines.
Both MEA- and MFT-affiliated or-
ganizations also began to coordinate
their efforts, particularly in Wayne
County and a few other sections of
the state.®

* As used in this paper, “coordinated bar-
gaining”’ is cooperation between bargaining
units ranging from exchanging information
to coordinating bargaining for a common
set of goals; “multi-unit bargaining” is a
number of associations linked together for
a common purpose; “multi-employer bar-
gaining” is a number of employer units
hargaining through a common bargaining
committee for a master contract or similar
separately signed contracts. The article by
Cyrus ‘F. Smythe, Jr., “Public-Private Sec-
tor ‘Multi-Employer :Collective Bargaining:
The Role of the Employer Representative,”
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in Proceedings of the 1971 Annual Spring
Meeting, IRRA, (Madison, Wis.: The As-
sociation, 1971), pp. 498-508, and Abraham
Cohen, “Coordinated Bargaining and Struc-
tures of Collective Bargaining,” LaBor LAw
JourNaAL (June 1975), p. 375, have very
good discussions of these relationships in
the public and private sector.

3 The resurgence of rivalry between the
two teacher organizations has interfered
with coordinating efforts across organiza-
tions. The efforts of the MEA affiliates, the
larger organization in the state, are ad-
dressed in this paper.
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The development of economic ad-
versity and determined expert negotia-
tors on both sides of the table led
to much harder bargaining. The fall
of 1973 saw the nation’s longest con-
tinuous teachers’ strike in the city of
Detroit; a bitter strike occurred in
the small Detroit suburban school dis-
trict of Garden City in 1974, and some
160 teachers were discharged early
in 1975 during an economic strike in
another suburban school district, Crest-
wood, after protracted negotiations
and two lengthy withdrawals of ser-
vice. Although this was not the first
time in the state that a group of
teachers had been fired while on strike,
it was the first to involve a substan-
tial number of teachers and the first
to occur in the more highly unionized
population center of the state.

The terminations were eventually
sustained by the Michigan Supreme
Court on the grounds that PERA
takes precedence over the Tenure Act
and that teachers could be legally dis-
missed after notice but without a
prior hearing. Attempts to gain support
for the Crestwood strikers from teach-
ers in other school districts through the
relatively loose Wayne County co-
ordinated bargaining organization of
MEA affiliates met with little suc-
cess, at the very least because most
of the individual teacher-school board
collective agreements had already been
signed in these districts.

Thus, currently, the bargaining cli-
mate is characterized by a continued
relative decline in money available
for public education, substantial lay-
offs of teachers as the financial facts
intertwine with a continued decline
in student enrollment, a surplus teacher
market, and the “chilling effect” of
the Crestwood firings.

The discharge of the Crestwood
teachers has become one of the main
motivations for increasing the inter-
est and activity by Michigan teachers’
organizations in bargaining on a broader
basis than the individual school dis-
trict. It has intensified the search for
more integrated and broadened bar-
gaining structures so that teachers in
small or medium-sized school districts
are not exposed to similar sanctions
during an economic strike. The MEA
itself is now more actively fostering
movements on the local level toward
broader-based bargaining arrangements
by giving financial backing to the
development and implementation of
such plans.

Within the MEA there has been a
limited amount of experience with
these arrangements. In 1973, twelve
locals in the geographically large but
thinly populated Upper Peninsula of
the state formed the Upper Peninsula
Education Association (UPEA); a
county-wide association in the mid-
dle of the lower portion of the state
in Jackson County has been in opera-
tion for a similar length of time. These,
together with the earlier attempt at
coordination in the Wayne County
area, an abortive attempt at a multi-
unit—multi-employer bargaining struc-
ture in an outlying county, and some
local area pooling of resources to em-
ploy more experienced negotiators,
have been the precursors to the new
units now forming.

There has been very little litera-
ture analyzing what happens on the
employee side of the table in this
kind of an arrangement, particularly
in the public sector. The following
is a preliminary analysis of some of
the issues and problems involved in
fashioning these broader-based bar-
gaining structures.?

¢ This is a preliminary analysis based on
a number of interviews with leaders in
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Godals of the New Structures

Although the goals vary in some
instances—-some are stated and some
are implicit—they nevertheless ap-
pear to usually include the following:

(1) A long-run goal of one master
contract for the districts covered by
the multi-unit bargaining agent, negoti-
ated through a multi-employer bar-
gaining arrangement.

(2) Short of a multi-employer bar-
gaining arrangement, a common bar-
gaining front so that in the event of
a strike in one district, the number
of strikers or potential strikers will
exceed the number it would be feasi-
ble to fire and replace.

(3) All local associations in the area
(usually a county) to become part
of the multibargaining arrangement.

(4) Availability of more expertise
for the bargaining process through
broader based support for more ex-
perienced and professional bargaining
teams.

(5) Stabilization of the bargaining
team membership, since the turnover
among bargaining committee mem-
bers in many of the local associations
is enormous. In some cases there is
a 100 percent turnover from one bar-
gaining year to the next, which re-
sults in relatively inexperienced mem-
bers.

There is some talk about an area-
wide preferential hiring arrangement
for teacher members who are laid off
in one school district while new hir-
ing is going on in another district.

Since the boards have been reluctant
to enter into formal multi-employer
bargaining arrangements, the basic pat-
tern emerging at the present time is a
mudti-unit common bargaining agent,
which attempts to coordinate the bar-
gaining of similar contracts with in-
dividual school boards. The local as-
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sociations go through formal representa-
tion elections for choosing the new
common bargaining agent and adopt
a constitution governing the new or-
ganization. The function of the new
organization is to set policy for bar-
gaining, to develop common goals, to
supply trained negotiators, and to co-
ordinate negotiations across districts.

Problems and Issues

The organization of the new bargain-
ing agent presents the union with three
problem areas: (1) representation, (2)
member cohesiveness, and (3) move-
ment to multi-employer bargaining for
those groups that want to move in that
direction.

Representation. In forming the struc-
ture of the new organization, the im-
portant problems of decision-making
have to be faced on organizational
matters, strike votes, and contract rati-
fication.

How are different locals to be rep-
resented, particularly if they vary in
size? Are smaller locals going to have
disproportionate representation so that
they are not dominated by larger locals?
If so, will it discourage the larger locals
from joining? How will strike votes
(if any) be taken? By whom? Who
will make decisions on contract rati-
fication?

The pattern emerging appears to be
proportional representation, based on
local membership strength, in the gov-
erning body. Strike votes are taken
by each local association relating to
its own. contract negotiations. Rati-
fication is by both the common bar-
gaining agent and the local association
affected, although the common bar-
gaining agent appears to be the legally
recognized agent in most of the new
organizations that are developing.

Cohesiveness of the Membership.
MEA units have a tradition of local
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organizational autonomy in bargain-
ing and other matters. If, indeed, as
is commonly true, there is a thrust
toward achieving conformity of major
contract terms over a period of time,
decisions must be made in any one
round of negotiations as to realistic
and feasible goals, including how they
relate to continued differential ability
to pay on the part of many of the
school districts.

Larger, or “lighthouse,” locals may
not necessarily have the same goals
as some of the smaller or weaker locals.
Smythe has pointed out that employees
in average ability-to-pay communities
want comparable pay with those in
higher ability-to-pay communities,® and
“where a single union represents the
same class of employees in different
communities, the union is under con-
stant membership pressure to attain:
(a) higher than average wage levels
for employees in the higher paid com-
munities than those attained in other
communities; (b) wage levels equal to
the average in communities with low
ability to pay.”

The job leadership in this instance
is to convince all the teacher groups
involved that it is to their interest to
come together and develop some feasible
common goals. These leaders have to
deal with such situations as teachers
from one district deciding that an of-
fer at the table, though not sufficient to
meet the common goals, is nevertheless
satisfactory to them.

Potential for Multi-employer Bargain-
ing: The Legal Issues. Locals can band
together and choose a common bar-
gaining agent under the Michigan law.
(As stated previously, the law is very
similar to the National Labor Relations
Act, with some modifications in the
area of strike legislation and the status
of supervisory bargaining units.) The

bargaining unit for teachers is the school
district. Thus, under these circum-
stances, the question of employers
moving to multi-unit bargaining is
essentially one of “consensual” agree-
ment to bargain through a master
contract covering all teachers in the
bargaining units (which may present
some legal problems) or the equivalent
of a master contract signed as a sepa-
rate agreement by each school board.

What if school boards do not want to
come to the table on a multi-employer
basis, as has happened so far? Some
opinion in the MEA supports an at-
tempt to change the law, through legis-
lation, to allow bargaining on a master
contract on a nonconsensual basis. The
outcome is perhaps problematic. If there
is not true multi-employer bargaining,
orchestrating the bargaining arrange-
ments on the union side to achieve
close to common contracts becomes a
more difficult process, both tactically
and organizationally.

The Results So Far

In one or both of the two MEA
units that have had bargaining expe-
rience under a multi-unit arrangement,
some of the results that have been re-
ported are:

(1) Significant movement toward
standardization of {ringe benefits.
{Nevertheless, the attempt is to keep
new fringe benefits bargained in some
of the contracts as pattern-setters.)

(2) More experienced and continu-
ous bargaining expertise brought to
the table, with greater continuity in
bargaining-team membership.

(3) Prevention of early, low settle-
ments that otherwise would exert down-
ward pressure on the other negotia-
tions.

(4) Greater consistency in salary
bargaining.

* Smythe, cited at note 2, p. 502.
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(5) Equalization of noneconomic
contract provisions. For example, the
teachers have increased the number of
contracts now containing arbitration as
the last step in the gnievance proce-
dure and containing the agency shop
from 7 to 10 out of the 12 units. In
one of the units, the calendar in a
number of the districts has been re-
duced from 191 to 183 days, bringing
it in line with those districts that al-
ready had a shorter calendar.

(6) Greater use of mediation and -

fact-finding to promote settlements,

(7) Greater use of attorneys to bar-
gain for school boards and less direct
involvement of school superintendents
at the bargaining table.

(8) More explicit and more stan-
dardized language pertaining to some
of the noneconomic areas that is more
convenient and easier to enforce.

Thus, some of the advantages listed
in the literature for multi-employer
bargaining is taking place in Michigan
teacher negotiations on a multi-unit
bargaining basis. Rehmus has listed
convenience and expertise, stability of
the bargaining personnel, and uniform-
ity of fringe benefits and some of the
arguments given by proponents of multi-
employer bargaining.® Since teachers
appear to have achieved similar ad-
vantages from multi-unit efforts, it
appears that benefits inhere to which-
ever side is willing to combine with
other units—or to both, if both do so.

Implications

Though one is chary of predicting
the future, it appears that, at the very
least, the local bargaining arrange-
ments for MEA affiliates in significant
sections of Michigan will change to
broader based structures and will em-
ploy more experienced, increasingly

professionalized bargainers. These ne-
gotiators will be more systematically
attuned to hammering out, in multi-
district geographic areas, individual
teacher union—school board contracts
that are more closely aligned with each
other, based on commonly agreed-up-
on noneconomic goals such as school
calendar and grievance procedures;
perhaps there will be some narrowing
of the gaps between districts in salary
scales and fringe benefits. It is prob-
lematical that a “consensual” accep-
tance by very many school boards of a
formal multi-employer bargaining ar-
rangement will take place, but some
districts will increase the bargaining
expertise they bring to the table.

This is not to say that, over time,
consensual arrangements will not de-
velop in the less urbanized areas where
the structure of bargaining on a teach-
er multi-unit agent—individual school
board basis has narrowed the differ-
ences in existing contracts enough to
make multi-employer arrangements more
attractive and more feasible for the em-
ployers. In one of the areas in which the
teachers have been bargaining through
a county-wide common bargaining agent
for the last three years, the school
boards went so far as to vote on whether
or not to hire a full-time professional to
work with them all in responding to
the teachers’ thrust.

Although the idea was rejected ini-
tially, it may be significant that it was
even given much consideration. The
role of such a representative, over time,
might turn into fashioning a multi-
employer bargaining relationship. The
desire to preserve local autonomy is
very strong on both sides of the table,
but many of the school districts, sub-
ject to the continuing relative decline
in financial resources that shows no

¢ Charles W. Rehmus, “Multiemployer
Bargaining,” Current History (August 1965),
p. 94.
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sign of abating, may take a closer
look at the relative costs of collective
bargaining and follow Davey’s hypoth-
esis that pocketbook considerations
often overcome principles in a finan-
cial crunch.?

What other strategies might make
it attractive for school boards to bar-
gain on a multi-employer basis? Smythe
described the approach used in the
Minnesota Twin Cities Metropolitan
Area Managers Association—I.ocal 49
Operating Engineers relationship in
which both parties started to negotiate
on a multi-employer basis in a very
limited way.® As the relationship grew,
in successive negotiations they expanded
the number of issues covered by the
master contract. Perhaps this strategy
will work in some areas of Michigan.

Some multi-unit organizations at a
later date may adopt a hard bargain-
ing strategy to convince school boards
that they would be better off bargain-
ing through a common bargaining team.
Such a strategy may or may not work.
To the extent that they attempt to
bargain equalized teacher compensation,
this bargaining approach probably can-
not succeed if school boards involved
have significant disparities in financial
resources. The early 1970s saw the
thrust of bargaining in education,
coupled with the legal and moral pres-
sure exerted for equal educational
opportunity, resulting in reform of the
distribution of state aid to Michigan
public schools.®

Experience with the current educa-
tional finance structure in Michigan

has not fulfilled the implied promise
of the legislation that each child would
share more equally in the revenue ex-
pended in public education. One con-
sequence of the emerging bargaining
arrangements may well be to force
the state to confront this question
again as more systematic pressures
develop on the low ability-to-pay dis-
tricts. The dilemma faced by the state
in finding the revenues to bring lower
ability-to-pay districts up to the more
well-to-do districts (the only politi-
cally viable approach) in the current

public-finance situation may beg solu-

tion for some time to come.

One observer has suggested that as
long as there is a “lack of a mutually
acceptable and workable impasse rtes-
olution procedure in the law” and a
“. .. continuation of a type of bar-
gaining which makes success dependent
on the amount of power held by the
parties, . . . multi-unit bargaining will
continue to be a persistent desire of
Michigan teachers. . . . [I]f given an
equitable situation at the bargaining
table, Michigan teachers would prefer
to bargain at the local level [not un-
like school boards]. Given the trend,
this seems unlikely.”1°

To the extent this is true, one final
caveat is called for. Tidiness in the
form of easily administered uniform
contracts is not necessarily godliness.
In an age of popular reaction to cen-
tralized institutional decision-making,
it is perhaps incumbent on any insti-
tution that is moving in the direction
of centralization to ask “Why?” and

"Harold W. Davey, “The Structural
Dilemma in Public Sector Bargaining at
State and Local Levels: A Preliminary
Analysis,” Proceedings of the 26th Annual
Winter Meeting, IRRA (Madison, Wis.:
The Association, 1974), p. 67.

% Smythe, cited at note 2, pp. 504-505.
Smythe’s article is an excellent analysis of
approaches to and considerations to be
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bargaining relationship.

® Michigan school district revenues pri-
marily rely on local property taxes, general
state aid based on an “equalization” for-
mula, categorical state aid, and some federal
funds.

1 Munger, cited at note 1, pp. 7-8.
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“How much?” The institution of col-
lective bargaining is no exception.

Concerns

Collective bargaining structures are
often a trade-off between increased
power, efficiency, and equitable effects
of uniformity, on the one hand, and
the benefits of more localized decision-
making on the other. Two concerns
flow from this.

First, the trend in education today
is toward more flexibility and opening
up the system. Education as a human-
service industry has the teacher-student
relationship and the learning process
itself at the core of the work situation.
Different school districts have differing
pupil constituencies with varying needs.
Change in education through experi-
mentation or innovation, though often
quixotic or faddish, is nevertheless an
important ingredient. A change in one
district may engender more resistance
when it has implications for deviation
from contractual arrangements cov-
ering 10 districts instead of one.

Perhaps George Brooks was speak-
ing before his time when he questioned
the centralization of the bargaining
function going on in private-sector
unions 16 years ago: “Nor is there
any necessity, having acknowledged
the force of comparison in collective
bargaining, to make a vitrue of ‘pattern
bargaining,’ or of uniformity in work-
ing conditions. We ought at least to
do what we can do to produce the

maximum amount of differentiation,
flexibility and local decisionmaking in
the structure we have.”!! Particularly
because they are in education, educa-
tional bargainers would do well to
bear his plea in mind.

Second, the vitality of and the leader-
ship-development process in local unions
is intimately related to the distribu-
tion of decision-making inherent in the
structure of collective bargaining. If
this movement toward multi-employer
bargaining, to make a virtue of ‘pattern
the whole area of meaningful two-level
bargaining in education will have to
be examined closely. Perhaps the re-
moval of some of the tough, hard de-
cisions from the district level will have
the salutary effect of eliminating some
of the negative effect on the day-to-
day relationships it has had in some
districts. Some of this energy may be
used constructively in imaginative local
contracts relating to meaningful work-
ing conditions and educational concerns.

Brooks’ eloquent concern about the
sources of vitality and leadership in
unions with centralized bargaining struc-
tures is worth noting here: “Leader-
ship does not grow spontaneously in
unions, any more than in any other
organization. It does not grow simply
because the union constitution pro-
vides for elections. It grows when
decisions have to be made that seem
worth making, and when the authority
and opportunity to make them are ready
at hand. The creation of the maximum
number of such opportunities must
be our main concern.”'? [The End]

1 George W. Brooks, The Sources of Vi-
tality in the American Labor Movement,
(Ithaca: NYS School of Industrial and
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Labor Relations, ‘Cornell University, 1960),
p. 45.
12 Ibid., p. 47.

527



A Discussion

By THOMAS L. WATKINS

University of Denver

HE THEME developed in all of the

presentations concerns the adapta-
tions of public-sector collective bar-
gaining to severely constraining finan-
cial conditions. Arvid Anderson’s in-
sightful analysis of New York City
sounds the keynote: unions’ traditional
desire for “more” has changed abruptly
to a concern for income and job se-
curity, a protection of the status quo.

One result of the fiscal crises in
New York and other major cities has
been a public reassessment of the col-
lective bargaining process and the ap-
propriateness of the strike as an effec-
tive negotiating catalyst. Toward the
first point, Mr. Anderson reminds us
that three-fourths of our states now
have legislation providing for collec-
tive bargaining for at least some pub-
lic employees. But it is also noteworthy
that no such laws have been added in
1976, a fact reflecting the public’s re-
evaluation.

Seven states now provide for the
right of some public employees to
strike under certain conditions, but five
of these states join seventeen others
in also providing for interest arbitra-
tion under some circumstances. If there
is a trend here, it is toward strike
“substitutes” rather than toward in-
creasing strike authorization.

But the slowdown in legislative
change, so dramatic when compared
to the 1960s, is not as important as Mr.
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Anderson’s other area of focus: the
modifications that occur in the nego-
tiating process when one party is a
bankrupt—but still functioning—entity.
There is no doubt about the prophetic
position of New York City, and we
are reminded that what is happening
there is a portent worth our scrutiny.

Mr. Anderson notes the city’s freeze
on economic demands, which results
in a shift toward security-oriented issues.
The willingness on the part of unions
to accept longer hours, reduced over-
time, smaller crew sizes, restraint on
promotions, nonreplacement of sepa-
rated workers, and greater flexibility
in management rights clearly demon-
strate the change in the way munici-
pal bargaining may have to operate
in the years ahead. “Economy through
attrition” has become a byword of finan-
cially troubled municipalities. “What we
are seeing is that some public labor
settlements are being self-financed by
layoffs, by work sharing, by attrition
and in some cases by strikes endured
long enough to finance the remainder
of the term of the contract.”

But Mr. Anderson also takes care
to demonstrate that the crisis in the
cities cannot be attributed to over-
zealous union monetary demands of
the past. He documents this by com-
paring average pay gains in the public
sector with those in the private sec-
tor. While it is certainly true that
welfare payments and other large com-
mitments contributed to the New York
City crisis, it seems equally true that
to determine whether employee costs
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contributed disproportionately to fi-
nancial disaster one must compare costs
to income and to other costs rather
than to other sectors of the economy.

Cooperation

The reality of the next quarter cen-
tury is that a spirit of cooperation at
the bargaining table is incapable of
dealing with the enormity of municipal
monetary crises. Increasingly, answers
will lie only with state and federal
political decisions.

In that regard, however, Donald
Wollett’s remarks provide little com-
fort. Mr. Wollett firmly believes tnat
collective bargaining is capable of oper-
ating in an austere environment; but
it is axiomatic that if the state’s fiscal
position is as difficult as he suggests,
little state relief for the cities is likely
to be forthcoming.

In an effort to improve prospects at
the state level, Mr. Wollett suggests
that management spokesmen adopt a
realistically tough line in bargaining,
“telling it like it is” and raising no
false hopes. It is argued that the pub-
lic employer must take the affirma-
tive in negotiations with a positive
set of its own demands. This aggres-
sive stance, of course, increases the
bargaining risks and the likelihood of
strikes.

This latter possibility worries Mr.
Wollett little since he believes that in
economic crises strikes are at worst
a mixed blessing: they invariably work
to the economic benefit of the em-
ployer even though also to its political
detriment. Thus, strikes will be under-
taken for political embarrassment, which
must be balanced (from the perspec-
tive of the employer) against the mone-
tary savings.

Mr. Wollett contends it is a prospect
which need not loom excessively large if
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the employer deals openly and fairly
with the employees. He recognizes that
such strategy will not solve the eco-
nomic difficulties of public jurisdictions;
but rather that with it the governmen-
tal unit can improve upon its chances
of making collective bargaining a con-
tinually meaningful method of deter-
mining the conditions—and price tag—
of work.

In brief, it is evident that bargaining
structures will need to go through some
change if the process is to survive cur-
rent pressures. It is precisely this
phenomenon that Hy Kornbluh has
noted in his remarks. The evidence
gained from the study of public schools
in Michigan suggests that many factors
are contributing toward a centralization
of the bargaining: decreased revenues,
enrollment decline, layoffs, excessive
supplies of teachers, and wholesale
dismissals.

It has become accepted practice for
geographically proximate public em-
ployers to develop common strategy.
This can in general be traced to a feel-
ing of mutual vulnerability. The im-
petus is the same for public employee
organizations which, at least in Mr.
Kornblul's cases, face the reality of
extinction at the negotiating table. In
an effort to minimize adverse effects,
the teacher organizations are joining
together, usually at the county level,
to form a multi-unit common agent
which attempts to coordinate bargain-
ing individual contracts with school
boards.

Positive Gains

Among the teacher groups which have
been operating in this form, Mr. Korn-
bluh is able to point to a number of posi-
tive gains—some for the union itself,
and some for the bargaining process.

A positive result certainly is the in-
creased professionalism of the bargain-
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ers themselves, which over time will
presumably decrease the implicit costs of
bargaining. Indeed, explicit costs will
also decline if the matrix of parties ul-
timately negotiate only through a single
spokesman for each side.

However, linking the study into the
theme of our conference, one is struck
by the fact of higher settlements (es-
pecially in the fringe benefits area)
arrived at through longer (and thus
initially more expensive) negotiating
procedures. Escalation to wider-impact
bargaining is no doubt increasingly
likely as state government assumes a
larger role in subsidizing local govern-
mental entities, especially in public edu-
cation where frequently only a single
union exists in the first place.

All of this converges easily with Arvid
Anderson’s thesis that less and less can
really be done at the local level through
traditional collective bargaining rela-
tionships. More sophisticated structures
may stave off immediate disaster, but

their ability to cope with the longer
run problems is no greater than it was
with the original configuration,

One does not go away from these
three papers with a feeling of confi-
dence in the continued viability of the
collective bargaining process as we have
known it: productive, flexible, and very
local. Rather, one senses that as a
vehicle for coping with public em-
ployment issues, the negotiating process
may be capable of positive contributions
only when there is something to nego-
tiate about.

Wollett remarked that we are in-
creasingly faced with problems that
demand wmore bargaining rather than

‘less. The truth of the matter might

well be that we will need more dialogue,
not necessarily confrontation ; more real-
istic solutions, not necessarily settle-
ments; and a greater willingness to
collectively come to grips with the
government crises that affect us all.

' [The End]
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