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PREFACE

Industrial Relations Research Association Series
Proceedings of the 1978 Annual Spring Meeting

A number of important and diverse industrial relations topics
were highlighted at the IRRA’s spring meeting in Los Angeles.

Wayne Horvitz’s dinner address on the role of mediation in
reaching a settlement in the recent coal negotiations was comple-
mented by a meeting session on the use of arbitration in resolving
union-management disputes,

Other sessions featured various viewpoints on the administra-
tion of OSHA ; evaluations of CETA by people concerned with its
operation at the national, state, and local levels; and critiques of
the literature of industrial relations as it appears in books, articles,
doctoral dissertations, and arbitration decisions.

In his luncheon talk, Bernard Anderson described the present
status of black Americans with regard to jobs and incomes.

The Association is grateful to the Los Angeles committee on
arrangements for the meeting, to the authors and discussants of
the papers for their prompt submission of manuscripts, and to the
Lasor Law JourNAL for publishing these Proceedings in their August
1978 issue. '

BARBARA D. DENNIS

Editor, IRRA
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What's Happening in Collective Bargaining?*
By WAYNE L. HORVITZ

Director, Federal Mediation and Conciliation Service

WOULD LIKE TO TALK ABOUT TWO THINGS that are
I of concern today, and talk about them as we would informally
among friends.

One of the things I want to talk about is the recent coal negotia-
tions. I thought you might be interested in some comments from
someone who was there. There’s an awiul lot being written about
those negotiations, and none of the people who have been writing
have talked to me or, as far as I can tell, anyone else who was
involved in it. I would also like to talk about collective bargaining
in the U. S. today as I have observed it in the last few years, and
particularly as I see it from my present vantage point.

The development of the industrial relations system in this coun-
try—the more recent history rather than the ancient history—begins
in the 30’s, in the aftermath of the great depression. It was then
that the great trade union movement, helped along by a facilitating
government which made the decision to write legislation that would
be an underpinning for the development of this, came forward. All
of us are proud of that heritage. During that period, there was an
acceleration as a result of the demands of World War Two, which
brought out the best of the innovative kinds of developments that
have made our industrial relations systems in this country a unique-
ly American experience and, with all due regard to our Canadian
friends, perhaps a uniquely U. S. experience.

It is unique when you look at the kinds of things that we've all
been a part of, when you look at the development of our labor legislation,
and the development of our grievance and arbitration machinery, that
the labor movement in this country has essentially accepted a role
in the existing structure. In other countries that have similar systems
of government, the labor movement has become much more a part of
the political party process.

You are aware of our uniqueness, also, when you look at our
friends in England and the experiences they are going through,
where they have not installed our kind of contract grievance and
arbitration machinery, for example, which has contributed to the kind
of industrial stability in this country that we have come to expect.

* This article was taken from a transcription of remarks made at the IRRA
Spring Meeting, and was not from text.
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This contribution largely goes un-
recognized. I think one of the rea-
sons that it is unrecognized is that
it is never really talked about until
vou participate in meetings like this.
It has always been there. We accept
it as part of the scene,

We also accept the idea that the
parties have voluntarily reached agree-
ments. We accept the idea of no strike
during the life of the agreement. We
accept the idea of a broadly based
system by which the parties really
decide their own fate. And although
there is always much discussion and
much controversy on the legislative
side and the administrative side of
the underpinning, the plain fact of
the matter is that it is a voluntary
system of the parties and that most
of the legislation historically has been
enabling legislation that recognizes
this fact.

The Voluntary System

Sure, we have regulation in our
legislation. We have all kinds of regu-
latory legislation. But basically we
have built an industrial relations sys-
tem on a voluntary decision-making
process, in which the parties them-
selves decide what they are going
to do with their lives, or, as an old
friend used to say. “We should have
the right to go to hell in our own
way.”

This evolving system has been so
much a part of the way we acted, all
of us, including all of the people in
this room, that it went along, and it
worked.

Sure, there were problems; there
were strikes; there were controver-
sial laws; the NLRB would get in
your way once in a while; but it
worked. And it worked because every-
body worked at it.

It worked during the post war
years of the 40’s into the 50’s and
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really up into the 60’s. It was in the
60’s, I think, that we began to see a
change. I think the reason we began
to see a change was that the larger
society was being affected by changes
which the plant society was trying
to absorb.

The plant society is, after all, only
a reflection of the larger society. The
bilateral arrangement of collective
bargaining and the attendant tripar-
tite arrangements of arbitration and
mediation and so on were beginning
to be asked to do things that per-
haps the system was not designed
to do. People found it incompatible
with the system which they had
created.

And so we saw the kind of thing
that began to emerge in the 60’s:
the thrust of minorities with many
demands for jobs, for improvement
of jobs, for acceptance into the sys-
tem, and so on. Accompanying this
were new attitudes, new mores, a
change in the value system of youn-
ger people coming into the work
force. And with all of this the collec-
tive bargaining system was being
tested in a variety of ways.

What I think has been happening
and what concerns me, and the thing
that T want to get across to you is
that really starting with that period,
it seems to me, the system began to
withdraw. That is, the collective bar-
gaining system began to develop a
kind of rigidity; a way of resisting
the problems that it was unable to
absorb and which perhaps it never
should have been asked to absorb.

Resisting Change

The kind of system set up the
way collective bargaining is proba-
bly shouldn’t be asked to do that
kind of job. So we find that union
and management joining forces in
resisting questions of equal employ-
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ment opportunity, resisting questions
of changing health and safety prac-
tices, pension practices—jointly re-
sisting institutional change.

Irv Bernstein made an interesting
remark to me the other day. We had
been listening to Eula Bingham. He
said, you know, I find on this health
and safety stuff that workers are
very concerned about the impact of
regulations because they fear that
their jobs will disappear or the plants
will shut down.

So all of this has created a kind
of tension which has been very dif-
ficult for the traditional system to
adjust to. As a result, it appears
that the system is developing rigidity
as it becomes more and more with-
drawn. People like yourself and like
myself, and particularly representatives
of labor and management are revert-
ing to traditional ways and methods
of dealing with these kinds of prob-
lems. And these traditional ways—
screaming at each other is one of those
ways—aren’t going to help solve them.
So they are getting further and further
apart from what is going on in the
larger society. .

I don’t mean to exaggerate this as
if it were calamitous, but I think these
developments are giving us warning
signals. I find the following:

I have been concerned for some time
with what I considered to be manage-
ment’s response to many of these prob-
lems as if they wanted to return to
the old days, if you will. And I have
a name for that on the management
side. I call it Dover’s Law.

George Dover was a production su-
perintendent I worked with years ago
in New Jersey, and George had a theory
about life. He thought that if he was
good to his wife and children and he
went to church on Sunday and he came
to work every day at 8 a.m. and left
at 5 p.m., or even later, and was dili-
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gent on the job, he’d come in next
Monday morning and the union would
be gone. The only trouble is that George
was wrong, and the union wasn’t gone.

He got more and more frustrated,
and he became more and more distant
and less and less able to relate to the
very problems with which he had to
deal. I think there is a kind of a re-
turn to Dover’s Law that has many
corollaries; it has corollaries on the
union side, too. I think the unions
have developed a kind of institutional
rigidity of their own, in which, for
example, they find it most important
to preserve the institution than to ac-
cept risk in a way they did 20 or 30
years ago in establishing their piece
of the world.

Filling the Vacuum

What concerns me about this is that
I think that the parties have created
a vacuum. And what has happened is
that the vacuum is being filled by the.
government,

When you really look at the kind
of things that are being discussed in
your meetings today, what do you see?
A tension is developing and growing
between the private sector and the
government over such things as ERISA,
OSHA, and equal opportunity.

The government has filled the vac-
uum and the parties sit out there, be
they companies or unions, and they
simply say, “Those sons of bitches
down in Washington, you know, they
try to run our businesses, they try to
tell us how to run our safety programs,
they are telling us what’s healthy and
what’s not healthy.”

The parties talk of the government
as an entity which simply got up one
morning and said, “Now, let’s go get
’em”. It just doesn’t work that way.

For anybody who’s ever spent a min-
ute in Washington, you know per-
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fectly well, if you start to examine it,
that politicians respond to their constitu-
encies. They are not unwitting victims
of the philosophical left. They are not
sitting around Washington reading
Marx. They are getting messages.
That’s the only thing they’re concerned
about. They’re getting messages. You

know what you are told to do when -

there is an important bill in Congress.
You are told to send a telegram, make
a phone call.

And the fact of the matter is that
the politicians respond. And when some-
body says to me it is absolutely im-
possible the way they are administer-
ing ERISA, I have no doubt of that. I
have no doubt there is a difficult prob-
lem. I happen to know a little about
that problem through the retail food
industry and the maritime industry.

What happened in the maritime in-
dustry, and what’s happened in a lot
of industries, is that we went for years
and years and years negotiating arrange-
ments that were totally unresponsive
to the real problems that ERISA was
then set up to solve.

I can remember the day that Lee
Pressman came in to a meeting on the
maritime industry asking for an in-
crease in the pension plan, an exor-
bitant demand relative to where pen-
sion plans were at the time. He said,
“You know you don’t have to fund the
past service, All you have to do is
fund the interest on the past service
and IRS will give you a deduction for
that.” And that’s what everybody did.
And that’s what they’ve been doing
for years, and that’s one of the rea-
sons we're in the mess we're in.

Then the government comes along,
because of the pressures that have
developed, to solve some of these prob-
lems. T’ll tell you that from my own
personal knowledge of this pension
thing you’ve only seen the tip of the
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iceberg. It's a mess, and there’s go-
ing to be a lot more before we're done.

In the coal negotiations we dis-
covered that there were 80,000 coal
miners covered by the 1950 Pension
Plan. This became an enormous issue
with respect to the question of how
their liabilities were going to be funded
in the future.

The unfunded liability is 1.4 billion
dollars for that plan. Now they can
terminate that plan under the law. There
are certain provisions for multi-em-
ployer’s plans, single employer’s plans,
and how you can terminate them if
you go in. They can even go to the
Pension Benefit Guaranty Corporation.

The Pension Benefit Guaranty Cor-
poration is a worthy little institution;
it has seven million dollars in the bank.
And the next move after that is to go
after corporations that have a major
interest in the pension plan, and you
can get up to 15 percent of their assets.
So that’s going to become the Lawyers’
Full Employment Bill.

Now the fact of the matter is that
we created that situation. When T say
we, I mean the parties. The parties in
this business helped to create that
situation. They did it by certain kinds
of what has to be manifestly looked
at now as irresponsible action. They
did it sometimes with their eyes open,
sometimes with their eyes closed. But
you look at any of these problems, and
you look at the relationship with gov-
ernment, and what you find is that gov-
ernment has responded to the vacuum.

Different Approaches

And the thing that interests me most,
and the thing that I talk to our media-
tors about, is in what ways can he be
helpful to the parties other than in
the normal mediation process, which
we do as a matter of law. And the
challenge T would throw out is whether
the parties themselves are prepared
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now to begin to talk about different
kinds of approaches, different kinds
of solutions to these problems, or, fail-
ing that, are you ready to accept the
fact that the government is simply
going to decide the question for you.

And it’s going to be a hell of a bat-
tle, because it’s always a battle to
maintain that kind of freedom in the
market place with the kind of com-
plicated industrial system that we have
and the pressures that are on legisla-
tors to do something.

I'd like to give one example of the
kind of thing that I'm talking about,
and some of the good things that hap-
pen as a result of it, and also some of
the bad things.

Prior to becoming FMCS Director,
I was Chairman of the Joint Labor-
Management Committee of the Retail
Food Industry. This committee met
once a month and included all of the
labor unions in the retail food indus-
try—teamsters, retail clerks and meat-
cutters—and all of the major super-
market operators on the other side of
the table. We began to look at some
of the problems of the industry that
didn’t come off as normal collective
bargaining, and one of them turned
out to be OSHA regulations.

The meatcutters raised the question
one time about an OSHA regulation
which simply made no sense. The

regulation involved requirements to

wear certain kinds of protective equip-
ment. It was established originally
for wholesale meat markets and not
for retail—there are striking differ-
ences in those operations—and then
they were administered very strictly.
At the time we were discussing, there
were a whole lot of lawsuits pending,
mostly by companies, some by unions,
that were resisting the administration
of this particular regulation.

We went and we talked to OSHA
about it, and they said, “Well, there
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really isn’t very much we can do about
it. It’s on the books, and we would
have to change it—this particular to
go through and that particular to go
through. We figured there wasn’t much
going on there that was going to help
us. And so we made them a proposi-
tion. We said, what would you folks
say if we could agree on a regulation
that makes sense to both sides, that
was acceptable to both sides and was
considered to be practical and work-
able? What would you do then? Would
you negotiate with us? No, we don’t
negotiate with anybody.

They don’t negotiate, they discuss,
because a regulatory agency is not
allowed to negotiate anything.

Well, we agreed to discuss. It took
us months, but we appointed a joint
committee, and with their full coop-
eration we crossed the country, we
went into meat markets, we got them
to agree to a selected group of stores
representative of conditions which
would reflect all the possible things
that could happen under this regula-
tion.

Agreement

And then we got an agreement. It
took us nine months to get that agree-
ment. We negotiated our agreement
within the committee, with a lot of
help from store managers, and we got
an agreement, and we went to OSHA
and we said, “Will you buy it?” And
they said, “Well, we can’t buy it,”
and we talked a little bit more and we
finally got a final agreement, and we
got it done. And they issued a new
regulation. Now, it’s their regula-
tion. It is not a negotiated regula-
tion. But all the lawsuits disappeared.
Overnight, lawsuits went down the
tube.

I'm sorry for the lawyers, but I'm
not sorry for the industry. This com-
mittee only represented 30 percent of
the industry. But the 30 percent that
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it represented is about 80 percent of
the production, because only 30 per-
cent of the industry is organized. But
it’s 80 percent of the sales of the indus-
try, because you’ve got the big super-
market chains,

So nobody else was bound by the
agreement. They could have protested
it. Interestingly enough, they didn’t.

Now, we felt that was a major tri-
umph, reflecting some of the ideas that
John Dunlop had when he was Sec-
retary of Labor, about approaching
regulation, about getting into consul-
tation with tne people who matter,
One of the things that’s happening
in these safety regulations, of course,
is that the people who were supposed
to be benefitting from the regulation
were the first ones to violate it, not
the management. Management may
violate it by looking the other way,
but it’s the guys who won’t wear the
safety shoes. And, it’s the guys in the
meat market who weren’t going to
wear gloves, because it didn’t make
sense to them the way the thing was
being administered.

When they had a say in the decision-
making process, they accepted it, and
they. wore the shoes and gloves. They
cooperate because they are not asked
to wear them when it doesn’t make
any sense, and they wear them when
it does, and they have been a part of
the decision-making process.

Now, that sounds great. There are
two things wrong with it. One is, it
took nine months to do this. There
were thousands and thousands of ex-
amples of regulations you have in this
kind of an area, or if you begin to get
into the EEOC, or you begin to get
into some of the ERISA problems, and
so on. We do get this kind of con-
sensus. It often seems that you just
don’t have that much time to spend.
But once you get the hang of it, you
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can speed up the process. There€’s no
question about it.

The other thing that distressed me
about it is that this committee never
did it again. There are some reasons
for this.

One is that the management people
and some of the union people are still
very suspicious of having anything to
do with those government people. They
don’t want to talk to them. But if
they don’t talk to them, the government
people are going to go ahead and make
regulations anyway. Somebody’s got
to get in to begin to talk in this kind
of tripartite way with the kind of
people who are in the decision-mak-
ing process, in the same way that we
tried to involve, unhappily and unsuc-
cessfully, the consumers in discussions
that we had in the retail food com-
mittee about the application of price
marking in the universal product code.

You know, that’s the little symbol on
the packages that go through check-
out stand scanner and computer and all
of a sudden numbers appear up there.
People going to the supermarkets say,
“I want to know what the price is.
How do I know what you're putting
in the goddamn computer?” And a big
fight developed about that, and they
tried to fight it out in the state legis-
lature. We thought it would be ap-
propriate to bring them in and begin
to talk about this. So we invited mem-
bers of the Consumers Federation of
America and other consumer organi-
zations to come in and sit down with
the company representative and with
the union representative to see if we
could come out with something Well,
we never really got involved with the
consumers, but we did get a decision
within the industry that the union could
support and that, in many states, sat-
isfied the consumer movement.

Without those kinds of things you
are going to find the continuing de-
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velopment of the rigidity in the col-
lective bargaining relationship that
concerns me, this unwillingness to take
risks, the fear of government, all of
which is going to lead to more and
more of the very things that we fear.

Take a look at the system you're
working under, the structure you're
working under in collective bargain-
ing. The kinds of problems that are
not solved are not going to be solved
at crisis talks. They are going to be
solved in the day-to-day relationships
and in the day-to-day ability of the
parties to begin to take back some of
the initiative, which I think they haven’t
lost to the government, but which they
think they have lost to the govern-
ment. And that concerns me much
more, because this administration has
been widely criticized, and I, for one,
as a member of the administration,
have been criticized that in the long-
shore situation and the coal situation
we didn’t do enough. And the same
people who were criticizing us are the
ones who are constantly complaining
about government interference. What
we are sayving is let the system: work.
We let the system work in coal, but it
broke down, and I would like to talk
to you a bit about that.

The Coal Strike

Some of this has implications of what
I have been talking about, and some
of it is uniquely confusing to this par-
ticular industry and to its very, very
amazing history. Let me tell vou a little
bit about the parties. The disarray on
the union side arose as a result of the
murder of Jock Yablonski and the
coalescing around Arnold Miller as
president and the factionalism which
developed out of that. The problem
was to put together a union bargain-
ing structure which would on the one
hand be able to negotiate an agreement
which could be sold in the field, and
on the other hand to reach an agree-
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ment internally within the negotiating
committee and within the structure of
what they call the bargaining council.

But the widely publicized condition
of the union has many more segments
to-it. and much more of its roots in
history than it does in the personalities
of the present leadership. This has
clouded what was an equally difficult
situation, and in some ways more dif-
ficult on the management side. Not
much has been said about that particu-
lar problem, but it is a force which we
face in trying to accommodate anything
out of this situation.

In the “factionalism” of the Bitumi-
nous Coal Operators Association—"‘fac-
tionalism” in quotes because they had
a united front—was essentially an eco-
nomic one. It was not one of personality,
at least not in the beginning, and it cer-
tainly has nothing to do with the collec-
tive bargaining position except to the
extent that each one had special axes
to grind, and they had to work these
out at the highest level of intensity
rather than at the modest level of com-
promise. I think that the feature of
this that was most important to under-
stand is that the economics of the in-
dustry creates this and sets up automa-
tically three kinds of groups with
different motives.

There is one group, which is the old-
time coal operators. They operate mines
to produce coal and sell coal to cus-
tomers such as the utilities. They sell
steam coal and some metallurgic coal
to the steel industry. Their interest, if
course, is in the efficiency of the mine,
which is reflected in the price and the
profitahility of coal.

The steel industry, of course, has a
somewhat different point of view; ob-
viously one point of view which is com-
pletely in their seli-interest. They mine
coal to make steel. They are not inter-
ested in the price of coal in the coal
market. They’re interested in the price
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of coal as it affects the price of steel
and what is the demand and the price
profitability of steel in the steel market.

The third group, although not brand
new, is the group we came to call the
new breed. These are largely multi-
national oil companies. They’re in a dif-
ferent ball game. They're interested in
alternative uses of capital. They own
and control many, many coal proper-
ties. They not only control many that
are presently being mined and many
that haven’t been developed yet, they
also own wide strip mining interests as
well as underground interests, and so
do some of the other operators.

So their question is, well, is this go-
ing to be a viable investment for us?
If not, we’ll put our money somewhere
else. Their concern with respect to the
coal negotiations was, when all those
mines are shut down by a strike, am I
going to want to develop those proper-
ties or am I going to do something
else? With that kind of structure of
varied interests around the bargaining
point of view, the industry had to find
a common denominator which all of
them could join forces on. They found
it in the question of wildcat strikes.

The wildcat strikes are a serious is-
sue. There were 9,000 wildcat strikes in
the coal fields between 1974 and 1977,
when negotiations began, and the picket-
ing issue is fundamental to an under-
standing of that problem. The best
story on that is the kid who was hitch-
hiking to New York from West Vir-
ginia, and a truck dropped him at the
access road to the mines. The kid
jumped off and put up a sign that said
New York. An hour later the mine
manager wondered why nobody had
come to work. What happened was the
miners drove down the road, saw the
kid with the sign up, and they just
turned around and went home because
they thought he was a picket. This cul-
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tural kind of thing is endemic, and no-
body’s very surprised by it.

Employer Problems,
Union Problems

That kind of problem is one in which
the employers could get a common feel-
ing. If you examine the wildcat strike
situation, you will find it is largely con-
centrated in Southern West Virginia,
and it isn’t the same problem in Illinois
or Indiana as it is in West Virginia,
but nonetheless these companies operate
in many different areas, and they made
a determination that this year they were
going to get that straightened out.

The union, on the other hand, has an
equally serious problem. The question
of the right to strike is not a collective
bargaining question in West Virginia.
It is a cultural question. It’s the legacy
of John L. Lewis. The most significant
statement that was made on that dur-
ing the entire negotiations was a miner
in West Virginia who said, “I don’t
understand what they’re talking about
up in Washington. They're arguing
about whether we have the right to
strike or not. What they are going to
put in the contract doesn’t make a damn
bit of difference. If we want to strike,
we’re going to strike.”” And that’s ex-
actly right.

But there was a determination made
by the management, as a result of the
history of the 549 settlement in 1974,
that in the 1977 contract they were
going to get this wildcat strike problem
settled by writing into the contract the
kinds of procedures and a kind of com-
mitment with the union that they would
hehave pretty much the way other work-
ers in other industries behaved. They
would use the grievance procedure,
they would use the arbitration proce-
dure, there would not be sympathy

- picketing, and so on.

The union, on the other hand, had a
different problem. The problem that the
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union had is funds: Lewis’ legacy on
the funds, and Lewis’ legacy on the
leadership. So unions do not look as
good today as they did to some of us
who saw John L. Lewis as a hero in
the 30’s, although the history of the
30’s probably justified exactly what hap-
pened. We're living with some of that
legacy today. We're living with the
legacy that there isn’t enough leader-
ship developing—there wasn’t the op-
portunity for leadership developing in
the structure underneath—and we’re
living with the legacy of these funds
which have been in trouble for some
years. .
And the difficulty with that is, and
the thing that has to be understood is,
that when we went into the negotia-
tions on the 28th of November, eight
days before the strike deadline, there
had not been one negotiation meeting
of any consequence from the time they
started in October. The reason we went
in as early as we did was partly because
these funds were threatened the day
they went on strike.

They had gone partially broke the
previous summer when there was a
ten week wildcat strike because the
trustees introduced a 25 year deductible
for the first time in the history of the
mine workers, and on the 6th of De-
cember there were &00,000 people in
Appalachia without health care bene-
fits. If a working miner died or a pen-
sioner died on the 7th of December,
there was no insurance. Now, why were
there 800,000 people? You take 160,000
working miners, 90,000 pensioners and
all the families and all the people in
Appalachia who are dependent on the
clinics and your hospitals that are sup-
ported through the mine workers fund,
which is funded through a man-hour
assessment, which disappears during the
strike, then you have 800,000 people.
And if you cut off those funds you
have, in effect, threatened the whole
health care system of Appalachia—the
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entire health care system for every-
body.

You work out there and you are not
in the mines at all. There is no other
hospital than ones supported by those
funds. There is no other clinic to go
to. All of this is supported by these
funds. And the funds are in trouble.
So the question became: could it pos-
sthly be that you could develop a quid
pro quo between the need to restore
the funds, and the willingness on the
part of the management to invest in
the restoration of those funds to bring
stability into the funds, if they could
get a quid pro quo of stability within
the work force. It was that program
that we began to try to put together.
We lahored on this for weeks.

It was a big jigsaw puzzle: you put
the absenteeism thing in here, and you
stuff funds in here, or some of the
funds in here, and then you build in
something else. We came to call it the
stability package. Then, if we could get
this, we’ll push that, and so on. What
happened was that each element of the
jigsaw puzzle leaked out, some of you
will remember from reading in the press.
The whole business of “thev’re going
to penalize us if we wildcat. We’ll have
to contribute back to the funds” leaked
out. The whole concept of the stability
fund and the price that the union mem-
bership would have to pay for this be-
came poison, because no one was able
to deal with it on a complete basis.

Agreement

We never had the time to develop it
on the whole basis, but we did bring in
an agreement. And the bargaining coun-
cil, which is 39 members, including 6
members of the negotiating committee,
which is a structure that is set up with-
in that union and has to approve any
agreement before it goes to the rank
and file for ratification, turned it down
33 to 6. We got 6 votes: 6 guys that
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were on the negotiating committee. The
33 members were not on the negotiating
committee,

It was at that point that we decided
that the only way that it was possible
to get an agreement that would go to
the field and be passed would be to
get it from the bargaining council. It
was at that point that we developed the
strategy of getting an agreement with
one small company by using members
of the bargaining council to negotiate
that agreement. We took the agreement
back to the bargaining council, and we
said, will you pass this agreement and
offer it to the whole industry? They
did it and the industry turned it down.
That was when we got all the publicity
about the so-called White House inter-
vention, which eventually led to the set-
tlement—the second settlement, which
was then turned down 2 to 1 by the
membership.

Now in that kind of situation you
have a breakdown of the bargaining
structure. There is no way you can get
a complete agreement in the normal
sense, if we can use that word. And
somebody said to me at the time—a
professional friend of many of ours—
“Why are you people pressuring these
companies to accept that agreement?”
I said., “Why not?” He said, “Why
aren’t you pressuring the people re-
sponsible who are unable to complete
an agreement and get it passed? Why
aren’t you pressuring the union?”’ I
said, “What union do you have in
mind?” The normal relationship which
we count on as mediators or as arbitra-
tors or as negotiators for either side
had disappeared. You could not get a
single agreement on anything with any
certainty that would then be passed.

It was at that point that we decided
that the government would have to do
something. I'd like to talk a little hit
about the role of government in this
thing, using this as an example. I think
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that what has been badly stated is the
idea that somehow the President of the
United States, or the Secretary of La-
bor, or the Director of the Federal
Mediation Service—although I'm kind
of immune from this because nobody
can deny that I went in on the 28th of
November and came out on the 10th of
April, so I couldn’t have gotten in too
late—I might have gotten in too early.
But the President has been accused of
getting in too late and too early. And
the Secretary of Labor has been ac-
cused of getting in too late and too
early.

But in this kind of a situation, the
emphasis shifts out of collective bar-
gaining. By the time the rank and file
of that union has rejected the second
agreement by a vote of two to one,
there was no longer a question of col-
lective bargaining, of normal collective
hargaining. In fact, those of you who
believe in collective bargaining really
ought to give us a helluva lot of credit
for waiting that long. It was almost
three and a half months that the strike
went before we made any move other
than moves that are normally made by
federal mediators. And at that point the
process changes.

Not Bargaining

It is no longer collective bargaining.
There are now political questions and
the political determinations are what
then determine the next moves because
what you've said in effect is “the col-
lective bargaining process isn’t working
—what do you do instead?’ And the
pressures then become ones on which
people like you and I don’t necessarily
make the best judgments. They become
the question of whether the President
is under a kind of political pressure
from governors, from popularity polls,
from all of the measurements that politi-
cians look at so that he has to “do some-
thing.” And that’s the most wonderful
phrase because it can mean anything.
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“Do something”—what’s he supposed
to do?

I learned one thing in this business:
under certain conditions the President
has enormous powers, and under other
conditions he hasn’t got any. Nothing
that he can do really that makes any
sense. And I think that this was one
of those situations. They took a look at
his options. He’s under political pres-
sure ‘now. He’s already been through
the process of pleading with the com-
panies and the unions to make sense,
and he has already been through the
process of letting his federal mediators
take their best shots and they hrought
in two .agreements—that’s not a bad
record, most people only bring in one
agreement—and neither of them were
acceptable to the rank and file. And so
he finds himself in a completely political
decision.

The discussions that went on at that
time didn’t have anything to do with
the merits of the bargaining. What they
had to do with was what kind of politi-
cal decision can the President of the
United States make with the least risk
of his political standing. It was inter-
esting, because when he decided to in-
voke the Taft Hartley Law which every-
bb_dy said, “Oh my God. what a mess.
It's not going to work. Thev won’t go
back to work.” In fact. the .companies
were afraid they would go back, by the
way. The plain fact of the matter is that
the next week’s polls, the Gallup Polls,
the President’s ratings went way up.

“Now he’s doing something. See?”
And that kind of political decision is
endemic to that process. I spent years
with the maritime industry and I was
on the receiving end of three Taft Hart-
ley injunctions because of the State of
Hawaii, and T can tell you that not one
of those had anyvthing to do with col-
lective bargaining. In every one of those
it was a political decision with respect
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to the Hawaiian Islands and I remem-
ber in one instance where the union
came in before the judge and said they’d
been looking at the question of shortages
in the Hawaiian - Islands and the only
thing that they could find was that there
was a shortage of cocktail napkins at
the Royal Hotel. And that was exactly
right.

But in this situation, the political
judgment was “do something.” Seizure
of the mines was an option which seemed
equitable and unworkable. Then the
leadership came down from the Hill
and said, “Mr. President, let me tell
you something. Don’t get into this sei-
7ur= business hecause you got a law on
the books and you’d better use it. If
you don’t use it we aren’t going to en-
tertain any talk about seizure.”

Ard so we went Taft Hartley, and
the Taft Hartley injunction didn’t get
anybody back to work, hut moved non-
union coal. And I hate to state it that
way, but that’s exactly what happened.
It was important at that time to move
some coal and what the miners began
to realize was that 160,000 working
miners are not 400,000 miners of 25
years ago. Now, 160,000 working mi-
ners in this country only produce 50%
of the coal and there’s a lot of coal
produced by operating engineers and a
lot more produced by non-union opera-
tors. The union had picketed the non-
union miners and closed them down.
And by enjoining all of the local union
leaders, people began to withdraw the
pickets and people got brave. Bravery
goes up with the price of spot coal,
that’s something else I learned. People
got awfully brave—they weren’t so
brave at 25 bucks a ton; at 50 bucks
a ton they got a little braver and by
the end of the strike at $100.00 a ton,
the stuff was running out of our ears.
T don’t mean to be cvnical about this,
but this is exactly the kind of process
that was going on and it is exactly the
kind of calculations.

463



The Future

Now what’s the future? We sought
nothing, unhappily. The future of the
coal fields lies in whether the union
can bring back its structure, and I think
it can. They are already talking to us
about the Kaiser Health Programs that
we can do out there. We are beginning
to get people to understand the process
and to understand how they should
operate in collective bargaining, how
they should operate in the grievance and
arbitration machinery. The mediation
service has some credibility out there,
because we did help the union with some
training programs in the past, and that
credibility helped us in this situation.

The initiative is going to have to comne
basically from the management. The
management in this situation is being
dragged, kicking and screaming, into
the twentieth century, in the industrial
relations sense. One of the largest coal
companies in the United States hired
its first vice president of industrial re-
lations within the last two months.
That’s a step in the right direction. Tt
sure seems a long time in coming.

And T think if those managements de-
cide that they are going to be part of
the energy program, that there is a fu-
ture to the coal industry and if this
kind of situation should not, and cannot,
be repeated, they should take the re-
-sponsibility to begin to let it he known,
out. there, that they are not the people
that they were 25 years ago, because the
tradition of bitterness and of hatred runs
very .deep.. The union is probably not
structured at this time to take the initia-
tive and so the management will have to.

And they’ll have to make a basic
decision about this. They’ll have to
:make- a- basic decision about whether
they want United Mine Workers, as
an entity, to survive. I think they have
made it—most' of the big ones have
made that decision. T think they made
it before this strike, in. spite of what
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the union thought—they did want the
United Mine Workers to survive. The
United Mine Workers should survive,
but if this present situation continues,
the alternative will be the road they
will take and they will go into non-union
operations, they will increase their strip-
mining operations, they will get out of
their underground operations and there
will be a great danger of disintegration
to .some kind of regional relationships.

But I don’t think they are out to do
that and the discussions we’ve had with
them indicate to me that they intend to
pursue what I hope will be, of course,
modern industrial relations. Had they
done that in the past, they would not
have found themselves in the position
that they were in this year of saying,
“The union doesn’t trust us, the union
will only answer us by wildcatting.”

There has never been a really seri-
ous effort to communicate with a people
who are unique in the sense that they are
culturally isolated and in many respects
have no sense of community that goes
beyond the immediate area where they
live. One of the most interesting features
of this strike was the theory people had
that somehow if things got bad enough,
if people were cold enough, if other
workers were put out of work, that the
miners would then realize that they had
to make a quick and responsible settle-
ment. This never materialized.

Their whole orientation has been to
their own regional understanding and
their regional history, and in that sense,
the only way that they will be brought
out of this will be by direct contact down
there—not from headquarters, not from

.ahsenteeism, not from Washington—but

by people going into those regions work-
ing with the people at the mine level. If
that happens, out of that there may grow
a structure which will then feed back up
into a new kind of top leadership for the

union and for the companies, and hope-

fully, not a repeat of what hapnened this
past year. [The End]
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SESSION |

New Deve|opments

in Labor Aurbitration

Expedited Arbitration Experience in
the U. S. Postal Service

By FREDERIC W. FROST

U. S. Postal Service

S YOU MAY KNOW, with the passage of the Postal Reorgani-
zation Act in 1970, unions representing our bargaining unit employees
were given the right to negotiate collective bargaining agreements
containing procedures for the resolution of grievances, including binding
third-party arbitration. The first such labor agreement negotiated in
1971 contained a provision for the usual formal-type arbitration procedure.

By the time the parties were ready to begin negotiations of their
second labor agreement under postal regulations, the number of pend-
ing arbitration cases had built up to a point where the unions and
the Postal Service faced an almost insurmountable task of finalizing
the arbitration cases that had accumulated under the first. two-year
agreement. The trend clearly indicated that, unless major modifications
were made to our negotiated grievance/arbitration procedure, the arbitra- ’
tion caseload would become tnmanageable.

A review of pending arbitration cases indicated that the vast
majority involved minor disciplinary actions. We also learned through
experience that the inordinate delay in hearing these cases served as
a deterrent in recapturing the fact-circumstances that precinitated
the disciplinary action in the first place. Witnesses and grievants
alike had little or no recollection of what had occurred. Therefore it
became very questionable whether a fair hearing could be held. Needless
to say, the buildup of unheard arbitration cases increased the pressure
from Congress on both the union and management to seek a solution
to this problem.
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With the union and the employer
being adversely affected by the back-
log of pending arbitration cases, the
Postal Service and the unions signa-
tory to the 1973 agreement negotiated,
on an experimental basis, an ex-
pedited arbitration system for hear-
ing certain types of disciplinary cases.
When we—the unions and the Postal
Service—first established this system,
we had some concerns whether this
program would be successful. It was
felt, however, that both parties had
no real alternative because of the
caseload and the cost of arbitration.

Our experience during the life of
our 1973 agreement indicated that our
expedited arbitration program showed
some success and illustrated that we
had hit upon a feasible means of
handling the ever-growing arbitration
caseload. The parties carried forward
the expedited arbitration procedure in
the 1975 negotiated agreement.

To further illustrate why it was
necessary to continue the expedited
arbitration procedure, I should point
out that the Postal Service has ap-
proximately 370.000 employees under
collective bargaining agreements. This
represents a little more than 87 per-
cent of our total Postal Service work-
force. Under the current three-year
agreement, over 5.500 contract inter-
pretation/application cases will be
appealed to arbitration. During the
same time period. over 10,000 minor
discipline cases will be appealed to
arbitration, and it should be remem-
bered that the 10.000 discipline cases
do not include major disciplinary ac-
tions such as removals or suspensions
of over 30 days.

Obviously. all of the cases certified
for arbitration will not go all the
way to the hearing stage. However,
thousands of cases will actually be
heard before an impartial arbitrator.
Just the size of the caseload requires
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the utilization of an expedited ar-
bitration procedure.

With the expedited system really
becoming effective in late 1974 and
early 1975, we began to make sub-
stantial progress in reducing our
backlog of disciplinary cases, and at
present we are what one could con-
sider current. An expedited discipline
case is generally heard in arbitration
within three to four months from the
time it is appealed to arbitration.

In early 1977, the parties became
concerned over the number of older,
nondiscipline-type contract cases re-
maining unheard in our system. The
majority of these cases involved
factual disputes under the provisions
of the collective bargaining agree-
ment rather than broad interpretive
issues. Again. it was not possible to
have this large number of cases heard
under our normal arbitration proce-
dures due to the sheer numbers—in
the thousands—and the substantial
costs involved. The parties then pro-
ceeded to screen these cases to deter-
mine those grievance cases which
involved mnoninterpretive issues. These
cases were then assigned to members
of the expedited panels for hearing.

Crash Program

Another use that the Postal Service
and the unions have made of the
expedited procedure is to “crash pro-
gram’™ certain locations where large
buildups of arbitration cases have
occurred either due to a poor man-
agement-union climate or for some
other reason. Our experience showed
that to permit these cases to accumu-
late unheard only seemed to en-
courage more grievances to be filed.
We entered into agreements with our
two largest national unions to give
both union and management local
representatives one last chance to
settle these cases, which numbered
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more than 400 at one location. At
the same time, we agreed to make
arrangements for an entire week of
expedited arbitration hearings using
six expedited arbitrators each day.

The hearings were scheduled to be
held one month from the date the
local parties were to commence their
last effort to settle the cases. On
the morning of the first scheduled
arbitration hearing, the 400 plus un-
settled cases arising at this particular
location had dwindled to 40, and by
the afternoon of the first day, only
five cases remained unsettled. That
was the number of cases actually
heard by the arbitrator.

Our expedited procedure is not
unique; it is similar to one used in
the steel industry. We have incor-
porated certain ground rules in our
labor agreement as to how the hear-
ings are to be conducted—such as the
hearings will be informal—but they
are hearings, not mediation sessions.
Briefs are not filed, transcripts are
not taken, and formal rules of evi-
dence are not applied.

Most important is the fact that
expedited arbitration decisions are
not precedential and cannot be cited.
Also, if the arbitrator or either party
concludes prior to or at the hearing
that the case involves complex or
interpretive issues, that party can
remand the case to either a regular
regional or national level of arbitra-
tion.

Arbitrators under the expedited ar-
bitration rules may issue bench de-
cisions, but we prefer that they do
not. If they do, however, we require
that they also subsequently give a
short written explanation of the basis
for their decision.

The great majority of our expedited
arbitrators prefer not to issue bench
decisions and instead write single-
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page awards, Expedited arbitrators
are paid their normal hearing-day fees
rather than a standard fee schedule
which, I believe, is the system used
in the steel industry. We do not pay
for writing or study time; however,
we do compensate for any travel
time or expenses involved in holding
the hearing.

When we initiated the expedited
procedure, we did not attempt to
select young attorneys in local prac-
tice or on university faculties or
orient them as the steel industry did
when they implemented their proce-
dure. Instead, the Postal Service and
the unions selected the panel mem-
bers from American Arbitration As-
sociation and Federal Mediation and
Conciliation Service rosters. We had
little difficulty in staffing our panels
with relatively experienced arbitra-
tors and continue to find few prob-
lems in using this method.

Cases on which the parties jointly
agree, or which by the specific pro-
visions of the labor agreement are
to be heard in expedited arbitration,
are listed by the parties with the
Federal Mediation and Conciliation
Service or the American Arbitration
Association for assignment to individual
arbitrators. They, not the parties,
select the arbitrator for the cases.
We currently use over 200 expedited
arbitrators who are members of 31
geographically constituted panels spread
throughout the United States and
Puerto Rico. Once the case is listed
with the appropriate agency, that
agency then assigns it to an arbitra-
tor on a panel pursuant to a rotation
system. The arbitrator then schedules
the hearing date for the case with
the parties.

During the last 32 months, approx-
imately 2,000 Postal Service cases
have been actually heard by expedited
arbitrators, and at least that number
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were settled or withdrawn after being
scheduled but prior to actual hearing.
As to results in expedited arbitration,
after several years’ experience we
have found little difference in the
percentage of expedited awards sus-
taining management’s position com-
pared to arbitrator’s awards uphold-
ing management in cases heard under
our more formal procedures.

Under our expedited procedure, we
avoid the built-in delays involved in
awaiting transcripts and filing of post-
hearing briefs. Further, our expedited
arbitrators are required to hear up
to three cases per hearing-day, while
under our other arbitration proce-
dures, only one case per hearing-day
is normally scheduled. Certainly the
cost of arbitration per case is substan-
tially less under the expedited system
than under our other procedures.

Problems Encountered

We and the unions encountered
some problems in implementing and
expanding this expedited procedure.
Initially we had a high casualty rate,
both voluntarily and involuntarily,
among the members of the expedited
panels. Score-carding of awards was
prevalent. This decreased as the na-
tional parties matured in their rela-
tionship and required that their local
representatives substantiate to their
national offices each claim that an
arbitrator should be removed rather
than base opinions solely on the num-
ber of adverse decisions. Also, the
number of arbitrator resignations
decreased as they became more aware
of what was expected of them, such
as only brief written decisions and
the fact that accepting membership
on our panels entailed hearing more
than one case per day.

As our volume of hearings increased,
we were also faced with a shortage
of trained professional management
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advocates to present these cases in
arbitration. In conjunction with the
American Arbitration Association, we
designed and implemented an arbi-
tration advocate training course for
U.S. Postal Service representatives.
The candidates selected for this train-
ing had very little, if any, experience
in arbitration, but they were gener-
ally involved with handling grievances
in the lower steps. They received a
week of intensive advocate training,
including night sessions, conducted
by the American Arbitration Asso-
ciation at our Washington, D. C,
training facility. This was not a semi-
nar-type course, but rather a working
course, including the use of mock
arbitrations with actual arbitrators,
currently used by the parties, hear-
ing the cases and supplying critiques
of the presentation of the trainees.

A week after completing the course,
these management representatives were
assigned actual expedited cases to
present before an arbitrator. The
Postal Service trained 140 advocates
in this manner. While the individuals
completing this course could not be
assigned complex interpretive-issue
cases, experience has proven that they
could capably present the type of
case we were placing in our expedited
procedure.

We also found that we could not
leave the determination of whether
a ccase should be heard in expedited
arbitration or whether it was so com-
plex, or involved interpretive issues,
solely to the judgment of the ex-
pedited arbitrators or the local field
representatives presenting the case.
Certain cases were being heard that
appeared to be local in nature, but
which actually had hundreds of com-
panion cases arising at other locations
throughout the country. In an at-
tempt to rectify this problem, we
established a national screening com-
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mittee at the headquarters level whose
function it is to decide the level of
arbitration-—expedited, regular, or
national—appropriate for each case
appealed to arbitration.

In summary, the Postal Service
and, we believe, the unions and the
employees they represent are of the
opinion that the installation and ex-
pansion of an expedited arbitration
system in our organization has worked.
It was the vehicle that enabled us

to clear a vast backlog of discipline
cases, and it is making progress in
reducing our contract-arbitration casc-
load. We feel that the expedited sys-
tem in our organization will have to
be further expanded by substantially
increasing the number of panels and
arbitrators assigned to these panels.
We see this as the most effective

means by which the parties can re-
duce their arbitration costs, yet meet
their goal of prompt resolution of
grievances.

[The End]

The Bituminous Coal Experiment

By ROLF VALTIN

Arbitrator, Mclean, Virginia

HEN CHARLES KILLINGS-

WORTH called me last De-
cember asking me to do a paper on coal,
nothing more on the topic needed to
be said. Charles knew that I had not
been in coal prior to my appointment
as Chief Umpire under the 1974
Agreement, and ke also knew that
my association with ccal had come
to an end. Hence, his request for a
paper on coal was a seli-defining re-
quest for a paper on the grievance
procedure and arbitration under the
1974 Coal Agreement.

But then, when the program came
out, the paper had the title “The
Bituminous Coal Experiment.” I don’t
know whether Charles himself or
some other IRRA person should get
the credit, but it is the perfect title.
For the grievance procedure and the
arbitration system under the 1974
Coal Agreement indeed represented
the chartering of new courses and,
given the skepticism with which it
was received in many quarters on
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both sides, is indeed aptly described
as having been of experimental char-
acter. And, to answer the central
question at once, the results were
mixed. Neither failure nor success
can legitimately be given as the cur-
rent verdict, just as I suspect would
be true of institutional experiments
in other areas of human affairs,

Given the space limitations imposed
on the meeting’s papers, a choice as
to coverage has to be made. As I see
it, the choice is between a fairly com-
plete review of the new arbitration
mechanism without development of
the surroundings in which it operated,
on the one hand, and providing some
background and thereby leaving room
for mere sketching of the arbitration
mechanism on the other. I have chosen
the latter alternative, believing that
the discussion of an arbitration sys-
tem without discussion of its environ-
ment reflects undue egotism and is
bound to be uninformative.

Historical Antecedents

I begin with identification of some
historical antecedents. Following a
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fierce power struggle, Arnold Miller
and his associates took over at the
union’s international headquarters dur-
ing the life of the 1971 Agreement.
The 1974 Agreement was the first to
be negotiated by this group. The new
leaders not only sought to make a
strong showing of disassociation with
the assertedly autocratic ways of prior
leaders, but were philosophically in-
clined to be responsive to, rather than
challenge the wisdom of, the miners’
demands. The grievance procedure
became one of the affected Agreement
areas.

On the employers’ side, the fore-
most historical fact is the lack of
unity and, as recent events have shown,
sometimes even the lack of a unified
front. The employers’ association is
the Bituminous Coal Operators’ As-
sociation, known as the BCOA. BCOA
is at the apex of industrial relations
on the employers’ side in the unionized
part of the bituminous coal industry.
but the association is no more than
a loose federation, and the conflicting
interests among its members are sub-
stantial. On many an issue, the BCOA
has as formidable a task in bringing
its members together as it does in reach-
ing an agreement with the UMWA,
The story in coal cannot be under-
stood if it is assumed that BCOA
speaks with the same authority in
coal as does, for example, Detroit in
autos.

Little was done for some two decades
by way of professionalizing labor re-
lations. The need for providing train-
ing in the proper operation of the
grievance procedure seems not even to
have been perceived. Coal, it is to be
remembered. was long in a depressed
state. The nation cared little about
the efficacy of coal's grievance pro-
cedure. Despite their commonplace
nature, wildcat strikes and the at-
tendant production losses were of 110
public concern in the fifties and sixties.
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The energy crisis brought an abrupt
end to the atmosphere of neglect.
Suddenly, as the 1974 Agreement was
being negotiated, there was an urgent
need to cure wildcat strikes and to
bring about an effective grievance pro-
cedure and an effective arbitration
system. Surgery was required, and
surgery was used. But it could not,
and should not, have been expected
quickly to overcome an old malaise
wrought by traditions, lack of train-
ing, and lack of sophistication.

There continued to be hundreds of
employers who were wholly without
labor-relations specialists. There con-
tinued to be many other employers
whose labor relations representatives
were schooled in the antagonistic and
combative ways of yesteryear and
who repeatedly came up with jaundiced
readings of Agreement terms.

There continued to be union repre-
sentative after union representative
who chose political expediency over
seriously devoting himself to the set-
tlement of grievances. A fundamental
and sad fact under the 1974 Agree-
ment is that some 25-30 percent of
grievances filed went to arbitration,
clearly much too high a ratio for a
healthy system.

Arbitration had never fully taken
hold and had not gained general ac-
ceptability in coal. T would identify
the following as the underlying causes.
There were frequent and untoward
delays in the selection of arbitrators.
Arbitration in most parts of the coun-
try was previously on an ad hoc basis.
There was a lack of visibility of the
process. Many, perhaps most, arbi-
trations proceeded on the basis of
shippving records and briefs to the
arbitrator, rather than holding a hear-
ing. Skepticism existed on both sides
about the soundness, fairness, and
even honesty of arbitral determina-
tions. Finally, but most importantly,
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there was the endless presence of con-
flicting decisions on the same issues
coupled with the endless arbitration
of the same issues and thus with wide-
spread lack of finality.

.1 conclude the section on historical
antecedents by emphasizing the in-
dustry’s multitude of environmental
disparities. I have already made the
general point that the employers are
anything but a monolithic group. Ad-
ditionally, there are hundreds of em-
ployers who, though signatory to the
Agreement, are not members of the
BCOA and thus are without compul-
sion to seek its advice, follow its
guideposts, or even comply with in-
terpretative or supplementary agree-
ments promulgated by the BCOA and
UMWA during the life of the Agree-
ment.

But there is a great deal more by
way of disparities. Recent times have
seen a substantial infusion of young
miners, who frequently have different
objectives and outlooks compared to
the old-timers. There are strip mines
and underground mines. There are
vast differences in working conditions
from omne underground mine to the
next—gaseous mines and nongaseous
mines. dry mines and muddy mines,
mines with ceilings of reasonable
height and mines with ceilings so low
as literally to require crawling to
extract the coal.

There are miners who work in wholly
isolated and sometimes mountainous
areas and miners who work in flat
terrains near pleasant towns. There
are miners from Appalachia. with one
set of values, and miners from Illinois,
Missouri or Colorado, with another.
There are miners who work for multi-
mine companies, with seasoned labor-
relations specialists and with modern
maintenance and mining equipment,
and miners who work for single-mine
enterprises of which the opposite is
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true, and which have owners seeking
quick and huge profits.

The Grievance Procedure

I next give a brief description of
the grievance procedure short of arbi-
tration. In giving the description in
the past tense, I am merely respecting
the fact that the 1974 Agreement
expired on December 5, 1977. 1 do
not mean to suggest that drastic altera-
tions were brought into the new
Agreement.

The 1974 Coal Agreement directed
itself, separately, to three areas of
potential disputes: safety and health,
discharges, and all other subjects.
Stringent time limits applied to each
area.

With respect to safety and health,
there were three steps preceding arbi-
tration. The time limits, respectively,
were 24 hours, 4 days. and 4 days.
Failure to reach agreement at the
third step required the referral of the
dispute to arbitration within 5 days.

With respect to discharges, there
was initially a 5-day period of suspen-
sion, within which the dischargee had
the right to meet with the mine’s super-
intendent. If management’s decision at
the end of the 5-day period was to go
through with the discharge, the dis-
chargee had the choice of pursuing
his protest either through the regular
grievance procedure or through what
was known as the “immediate arbitra-
tion” channel. This channel bypassed
steps 1 through 3 of the grievance
procedure and called for the immediate
assignment of an arbitrator, the hold-
ing of the hearing within 5 days, and
the making of a bench decision at the
conclusion of the hearing (followed
by a written opinion within 10 days
thereafter).

With respect to all other subjects,
there were three steps preceding arbi-
tration. The first was oral, between
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the aggrieved employee and his fore-
man, and was to be completed in 24
hours. The second was between the
mine committee and mine manage-
ment, called for reducing the grievance
to writing if there was no settlement,
and was to be completed in 7 days.
The third was between a district
representative of the union and an
appropriate representative of the em-
ployer and was to be completed in 10
days.

The average time, for all three areas,
in which the processing of a grievance
- short of arbitration was to be com-
pleted, was 14 days. I know of no
other Agreement which calls for any-
thing even approaching this speed.
As I understand it, the stringent time
limits were the result of pressures on
all concerned to find a disputes-settling
machinery which the miners might
accept as preferable to resort to wild-
cat strikes.

My opinion is that promptness was
pushed to unreasonable extremes. I
think it is true to say that the 1974
Agreement saw an endless running from
crisis to crisis and not enough well-
considered resolution of issues. Far too
many parties on both sides in the coal
fields seemed to operate on the assump-
tion that, so long as the promptness
requirements were fulfilled. the job
had been properly done—almost as if
promptness were itself a cure-all.

The ironical fact is that, relative to
the three years under the prior Agree-
ment, the three years under the 1974
Agreement *saw a -substantial increase
both in the incidence of wildcat strikes
and in the incidence of arbitrations. The
trick is somehow, some day, to per-
suade the nuners that their own best
interests are not served by relentless
insistence on quick answers—that jus-
tice in the rest of American society
and among the rest of- American workers
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is simply not achieved at the enor-
mous speed which the miners demand.

These observations, of course, are to
be put alongside my earlier references to
the serious attitudinal problems which
exist on the management side. The
attitudinal problems are particularly
acute under an Agreement containing
many ambiguities, as was true of the
1974 Agreement. As we all know, dis-
putes which are generated by ambigui-
ties will not be overcome when there
is a need to prevail rather than a spirit
of openmindedness and reasonableness.
And, so long as the attitudinal prob-
lems on the management side persist,
miners are not going to become con-
vinced that the civilized way of settl-
ing labor disputes is the better way
and that restraint and patience are the
fair price for allowing justice to run
its course.

Arbitration

I now turn to the arbitration system.
Arbitration under the 1974 Agreement
was of two levels. They became known
as the panel level and the review level.
I will proceed in that order.

The 1974 Agreement had 18 UMWA
Districts within its coverage. Estab-
lished for each of these districts was
a panel of arbitrators to be used on a
rotating basis. The selection as well
as the removal of panel arbitrators
was by action of the President of the
UMWA and the President of the
BCOA. Selection was via a particular
nominating-striking system. Removal
was by unilateral action of either party,
on 10 days’ notice to the affected ar-
bitrator.

The administration of the panel sys-
tem was turned over to the Arbitra-
tion Review Board. Consistent with
the distrustful and game-playing at-
mosphere of the industry’s labor re-
lations, many a squabble arose on such
questions as whether a particular case
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was ripe for arbitration, whether the
arbitrator assigned to the particular
case had in fact been the “up” arbi-
trator, whether a reassignment should
be made in the light of the fact that
the assigned arbitrator was seeking
a hearing date somewhat beyond the
specified time limit, etc. I believe that
the parties’ decision to turn the ad-
ministration of the panel system over
to the Arbitration Review Board was
a wise decision: it facilitated admin-
istration on a national basis, insuring
uniformity of rules and regulations
rather than differences from one Dis-
trict to the next.

Supplementation and changes in the
composition of panels was a frequent
event. In part, this was due to the
fact that the casualty rate among the
panel arbitrators was quite high. My
estimate is that nearly half of the
starters were not around at the end.
In much more significant part, how-
ever, repeated supplementations were
needed because the caseload was far
bigger than had been anticipated.

The expectation had been that, na-
tionally, there would be 500-700 panel
arbitration -cases per year. In actuality,
it was about 2,500 cases per year. Nor
was the excessive caseload confined,
as some had naively hoped, to the ini-
tial trying of new Agreement provi-
sions. The pace in requests for arbi-
trators remained quite t¢he same from
one stage of the Agreement to the
next. From September, 1975 until De-
cember 1977, the 26-month period in
which the Board administered the panel
system, more than 6,000 assignments
were made.

Toward the end of the Agreement,
there were about 150 arbitration posts
or an average of about eight posts
per district. Because some of the ar-
bitrators served on more than one panel,
the 150 posts were held by about 75
arbitrators. Even with this large a
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corps of arbitrators, many of the panel
arbitrators were overworked and re-
lentlessly squeezed under the pressures
of unrealistic time limits. Cases not
settled in Step 3 were to be referred
to arbitration within 10 days of arrival
at Step 3 (not upon exhaustion of
discussions at Step 3). If there was
to be a hearing before the panel arbi-
trator, the hearing was to be held
within 15 days of the time that the
case was assigned to the arbitrator
(which was normally within 24 hours
of the time that the case was referred
to arbitration). The arbitrator was
to decide the case “without delay.”

In the face of the enormous case-
load, of course, some of the arbitra-
tors fell badly behind. But I was once
told that 3-4 months was the average
elapsed time between the filing of a
grievance and its determination in ar-
bitration. This is extraordinary speed,
and I frequently wished, as I received
the recurring complaints about delays,
that the complainers would realize how
much faster than in other industries
their disputes were being determined.

The caseload is the basic story of
arbitration under the 1974 Agreement.
The arbitration machinery was clogged,
and its atmosphere was one of per-
petual rushing. Until there is a far
more responsible conduct in the res-
olution of grievance. arbitration in
coal is more a treadmill than a re-
spected vehicle of last resort. And so
long as this is so, confidence in the
arbitration process—one of the 1974 -
Agreement’s prime objectives—ivill be
lacking.

The Review Level

I now turn to the review level. As
Step 5 of the grievance procedure, and
as something brand new, the 1974
Agreement established a system allow-
ing the appeal of panel arbitration
decisions. Created was an Arbitration
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Review Board, which soon became
known as the ARB. It was of tripartite
composition : one UMWA member, one
employer member, and one neutral
member. The neutral member was
given the title of Chief Umpire.

The Agreement said very little on
how the Board was to function. Should
it hold hearings and write opinions? If
so, should there be dissenting opin-
ions? Should the affected panel arbi-
trator be consulted in disposing of the
appeal? Should the Board rigidly stick
to the record in deciding appeal cases?
Were appeal cases to be subjected to
full review and determination on their
merits or rejected in certiorari-denied
fashion? In what manner were appeal
cases to be processed by the parties
and in what order were the cases to be
taken up, etc.? These were matters to
be disposed of through the formulation
of ground rules covering the appeal
mechanism.

The Agreement, on the other hand,
was clear in its specification of the
three grounds justifying the appeal of a
panel decision. (1) The Decision of
the panel arbitrator conflicted with one
or more decisions on the same issue of
contract interpretation by other panel
arbitrators. (2) The decision involved
a question of contract interpretation
which had not previously been decided
by the Board, and which in the opin-
ion of the Board involved the inter-
pretation of a substantial contractual
issue. (3) The decision was arbitrary
and capricious, or fraudulent, and there-
fore must be set aside.

The right of appeal was given, not
to the President of the UMWA and
the President of the BCOA (or a des-
ignated staff at each headquarters).
but to “either party to an arbitra-
tion.” No one ever questioned that
“either party to an arbitration” meant
the particular local and employer in-
volved in the panel arbitration. And
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therein lay a major stumbling block
to the effective operation of the appeal
system. In formulating the ground
rules under which it would function,
the Board requested the establish-
ment of a screening mechanism at each
headquarters. Neither side, however,
believed that it could either politically
or legally go along with the request.

Both parties later found ways for
effecting withdrawals of appeal cases
in considerable numbers. Formally,
however, screening bodies were not
established and the right of appeal
continued to be recognized and re-
spected as residing with either of the
parties involved in a panel arbitration.
The effect was that appeals could be
brought, and were brought, without
scrutiny from the top as to their worth-
whileness and without concern as to
whether the appeal volume might be
such as to unduly strain the system.

Heavy strain is what in fact de-
veloped. On one side of the coin, there
was the Board's insistence on fulfill-
ing what it considered the requisite
conditions of doing quality work. This
meant, essentially, the study of the
record in the appealed case. holding
a hearing at least in those instances
in which reversal or modification of
the panel decision was being enter-
tained, and writing opinions rather
than merely announcing results. On
the other side of the coin, however,
there was the fact of the Board’s huge
caseload. As shown, the anticipated
300-700 panel arbitrations per year
became 2,500 panel arbitrations per
year. About 10 percent of them were
appealed (the rate of appeal remain-
ing quite constant throughout the life
of the Agreement). The Board thus
had an annual caseload of about 230
cases.

Nor did the Board’s caseload dilem-
ma stem from this fact alone. The
additional handicap was that, hecause
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it took the parties until the latter part
of 1975 to have all three Board mem-
bers in place and because the initial
task at that point was to formulate
the ground rules, the Board was a
year late in going into operation. The
right of appeal, however, was not de-
ferred. Appeal cases were allowed simply
to pile up.

About half-way through the Agree-
ment, in the face of the continuing
existence of a huge backlog. the Board
was strongly urged by one of the parties
to adopt a certiorari approach. It was
urged, in other words, to make a pre-
liminary determination in each instance
as to whether to bother actually to
deal with the appealed case. The idea
was for the Board to zip through
dozens and dozens of cases, disposing
of them on general “not worth it”
grounds. The Board rejected the ap-
proach as not permitted by the Agree-
ment’s appeal language. The Board
observed that it was, in effect, being
asked to do the very screening which
the parties should have been doing
and which they had said they could
not do under the “either party to an
arbitration” language.

The Board thus adhered to the ap-
proach with which it had started,
and it stayed with that approach un-
til the end of the Agreement. Each
case was studied for its merits under
the invoked appeal ground. An opin-
ion was written whenever the panel
decision was reversed or modified. Ex-
planatory comments were written wher-
ever the panel decision, though af-
firmed in result, was seen as embody-
ing faulty rationale. Appeals were
dismissed in outright fashion (with-
out an opinion) where either none of
the appeal grounds had been met or
the panel decision was seen as with-
out important flaws.

This resulted in reversals or modi-

fications in about 40 percent of the
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cases. Explanatory comments were
prepared in about 20 percent of the
cases. “One liners” (as the outright
dismissals became known) were issued
in the remaining 40 perceunt of the cases.
In all, the Board issued 126 Decisions
(disposing of about 150 appeal cases)
in the 22 months of its appeal opera-
tions.

I think it is correct to say that the
biggest single problem and the chief
source of the parties’ displeasure with
the new system lay in the Board’s in-
adequate output relative to its case-
load. The ultimate question, therefore,
is whether the Board was right in
clinging to its approach. Considering
the fact that there was a backlog of
about 400 appeal cases when the Agree-
ment expired, the answer is no. In
relation to the fact that the Board was
constantly deciding fewer cases than
it was receiving, the answer is also
no. And in view of the fact that the
Board was constantly deciding cases
which had been logged about a year
earlier (in an industry which makes
speed in the resolution of disputes a
primary objective) the answer once
again is no. But to pose these premises
is obviously only to address one side
of the question and to ignore the age-
old dilemma between quality and speed.

Workload Dilemma

There was simply no escaping the
dilemma created by the size of the
workload. Keeping up with the work-
load and doing quality work could not
both be accomplished. And, in my
opinion, an even more severe price
would have been paid had the Board
agreed to break the dilemma in favor
of speed.

It was not a tried and accepted sys-
tem in which the Board was function-
ing. It was not piddling issues that
the Board was asked to pass on. And
it was not an environment holding
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esteem for the arbitration process
which created the Board.

I am convinced that there would
have been at least equally vehement
expressions of dissatisfaction with the
Board had the Board consented to a
process lacking openness and visibil-
ity, with three men sitting in seclusion
and making unexplained pronounce-
ments. Particularly in coal, how would
there have been confidence in the hon-
esty of the process?

And, to come back to the approach
which the Board did take, it is to be
noted and stressed that the Board’s
decisions not only were recognized as
being of precedent-setting effect as
intended by the Agreement but were
in fact accepted in the coal fields as
the last word on the affected Agree-
ment areas. In the areas in which the
Board spoke, the endless arbitration
of the same issues came to a halt.

I want to close with my support for
the architects of the idea of an Arbi-
tration Review Board. It is obviously
true that a permanent umpire system
of the kind which exists in steel and
autos would be preferable. The basic
problem with an appeal system is that
there is lack of finality even after ar-
bitration has taken place. But at this
stage of the development of labor re-
lations in coal, the caseload is too big
for any one umpire (even with three
or four assistants) to handle.

What the appeal system does is to
drastically reduce the number of cases
to be considered at the national level.
And, so long as the choice is between
an appeal system (even with all its
handicaps) and a corps of 70 or 80
arbitrators going off in various di-
rections without some central author-
ity to resolve the conflicts between
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them, my vote is in favor of an appeal
system.

This parallels what those who created
the Board had in mind. Their purpose
was to pull arbitration together on a
national scale and thus to make a
cohesive force out of arbitration. Given
the fact that the Coal Agreement is
a national industry-wide Agreement
and that there had long been little by
way of its national administration, this
was an eminently sound idea.

Consider some of the areas which
the Board dealt with: contracting-out
of various types of work, eligibility for
personal or sick leave, bargaining-unit
or nonbargaining-unit status of cer-
tain jobs (existing in practically all
mines), eligibility for holiday pay un-
der various circumstances, the proper
calculation of vacation pay, the per-
missibility of the introduction of new
classifications, the required presence
of helpers on various pieces of equip-
ment under various circumstances, the
authority of panel arbitrators to modify
the discharge penalty. the effect of a
violation of an employee’s predischarge
procedural rights, the difference be-
tween a voluntary quit and a discharge,
the burden-of-proof rule in discipline
cases, the seriousness of the offense of
picketing and whether or not an em-
ployee of Employer A is subject to
discipline if he pickets a mine of Em-
ployer B.

The importance of forging uniformity
from multiplicity in areas such as these
need hardly be elahorated upon. Stat-
ing it otherwise, if the Coal Agree-
ment is indeed to stay as a national
industry-wide Agreement, the day must
come—if there are ever to be stable
labor relations in coal—when there
will be sameness in rights and obliga-
tions under the Agreement.

[The End]
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Recent Development at the American
Arbitration Association

By MICHAEL F. HOELLERING

American Arbitration Association

AM GRATEFUL for the opportu-
I nity to discuss some of the recent
activities at the American Arbitration
Association, for there are a number of
important developments which would be
of special interest to members of the
Industrial Relations Research Asso-
ciation.

The last few months have been par-
ticularly active ones at the Association.
A record of 47,066 controversies were
filed with AAA tribunals in 1977, as
more and more disputants in every
segment of our society made use of
arbitration and other private methods
of dispute settlement as an alternative
to the increasingly congested public
court system.

In addition to the many thousands
of voluntary arbitration agreements,
no less than 20 statutes, one insurance
regulation, three ordinances, and one
rule promulgated by court order now
provide for AAA administrative ser-
vices.? Qur labor grievance caseload
has reached about 15,000 cases annually,
and an even larger number is anticipated
for the future as a result of the growth
of collective bargaining in the public
sector, especially in the federal service.

New Rules for Title
VII-Type Cases

To help overcome the delays encoun-
tered by employees and job applicants
seeking to process claims through gov-
ernment employment and discrimina-
tion agencies and the federal courts,
AAA President Robert Coulson will
shortly announce the availability of new
procedures under which claims of in-
dividual employees may be submitted to
an imparital arbitrator for an expedi-
tious hearing and decision.? Attorneys
for the parties will be able to stipulate
to these procedures by means of a legal-
ly binding submission agreement which,
in addition to specifying the issues, ap-
plicable law, and other criteria, will pro-
vide for arbitral finality and a waiver. of
the right to submit such claims to
governmental agencies or the courts.

Unique features of the procedures
will be a right of discovery equal to
that available in court, resort to the
federal rules of evidence as a guide
for the arbitrator, the right of the
arbitrator, within the submission, to
grant any relief that would be avail-
able had the claims been filed in court,
including a determination as to whether
the employer is liable for the prevailing
claimant’s reasonable attorneys’ fees.
Under these rules, the AAA’s admin-
istrative fee of $100 will be shared

! “Legislation Naming the American Ar-
bitration Association,” AAA Lawyers Ar-
bitration Letter, vol. 1, no. 19 (September
1977).
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2 Robert Coulson, “The Polarized Em-
ployee: Can Arbitration Bridge the Gap?”
in Southwestern Legal Foundation 24th An-
nual Institute on Labor Law (Albany, N, Y.:
Mathew Bender and Co., Inc.,, 1978), pp.
111-127.
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equally by the parties, and the com-
pensation of the arbitrator borne by
the employer.,

Pension Arbitration

Many employee welfare and pension
plans currently provide for arbitration
of benefit-claims disputes in their col-
lective bargaining agreements. For those
that do not, the AAA in cooperation
with the International Foundation of
Employee Benefit Plans, in early 1977
developed two dispute-resolution ser-
vices consisting of Employee Benefit
Plan Claims Arbitration Rules and of
Impartial Umpire Procedures for Ar-
bitration of Impasses Between Trustees
of Joint Trusts and Pension Funds.®
An appropriate panel of arbitrators
with requisite expertise has been as-
sembled, and we are beginning to pro-
cess arbitration cases in both cate-
gories.

A present difficulty, in the absence
of a clear statement from the Depart-
ment of Labor (DOL) which is charged
with the enforcement of the Employee
Retirement Income Security Act of
1974 (ERISA), is the absence of cer-
tainty that benefits-claim and impasse
arbitrators are not liable as fiduciaries
when acting in their official arbitral
capacity.

A recent decision of the U. S. Dis-
trict Court for the Eastern District of
Pennsylvania in Cutaiar v. Marshall,*
now being appealed by DOL, may
provide some clarification of the rela-
tionship between ERISA and the powers
and liabilities of arbitrators serving
in pension disputes.

Cutaiar involved the Philadelphia and
Vicinity Welfare and Pension Funds.
The former had a serious cash-flow
problem in 1974 and 1975. In June

1975, the Welfare Fund trustees voted
to borrow $4,000,000 to pay accumu-
lated claims with the fund’s free-and-
clear building and securities portfolio
serving as collateral. The Pension Fund
trustees then deadlocked on the pro-
posed loan to the Welfare Fund. Pur-
suant to the pension trust documents, a
Section 302(c)(5) Taft-Hartley Act
umpire was selected to break the dead-
lock. His award provided that (1)
ERISA did not “countermand or modi-
fy” the Taft-Hartley provision so that
the dispute was arbitrable, and (2)
ERISA did not prohibit the pension
fund loan through the welfare fund on
terms incorporated in the award. The
loan was made.

In 1977, DOL made inquiries con-
cerning the loan, and in August wrote
the trustees of both funds that they
had, in its opinion, engaged in a pro-
hibited transaction. At an August meet-
ing with the funds’ administrator, the
department stated its opinion was final
and that there was no administrative
appeal procedure. Later in the year,
the trustee’s fiduciary and liability in-
surance carrier notified them that it
would end their coverage on December
30, 1977, and efforts to obtain another
carrier were unsuccessful.

The trial court found that Title I
of ERISA did not except Section 302
(¢)(5) of Taft-Hartley so that the lat-
ter was not altered, amended, modified,
invalidated, or superseded by it. The
court also found that the transaction
was “fair” to both funds and the trustees
of both funds had acted in “good faith”
and “lawfully.” The court then declared
the DOL opinion letter null and void.

The uncertainties now faced by pen-
sion arbitrators and by the AAA and

3 “Two Dispute Resolution Services,” spon-
sored by the International Foundation of Em-
ployee Benefit Plans, Effective January 1,
1977, administered by the American Arbi-
tration Association, pp. 1-16.
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* Richard Cutaiar, et al. v. F. Ray Mar-
shall, C. A. No, 77-3274, E. D. Pa.
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the Federal Mediation and Concilia-
tion Service (FMCS) in appointing
and guiding arbitrators and umpires in
ERISA-related matters remain. We are
hopeful, however, that the resolution of
the policy issues raised by Cutaiar will
bring ‘about a much needed clarification.

The concept that arbitrators are im-
mune from civil liability and protected
from testifying for purposes of impeach-
ing their awards has taken on added
significance at a time of growing post
award litigation in the public sector,
and our Office of General Counsel has
been giving increased attention to this
area. Pursuant to a special arrangement
with the National Academy of Arhitra-
tors (NAA), our legal department has
been providing legal services to aca-
demy members and other AAA arbi-
trators who find themselves involved
with post award and arbitration-re-
lated litigation. The result of these
efforts so far has been to adequately
protect such panel members and the
arbitration process as a whole, and
to strengthen the legal doctrines that
arbitrators are immune and need not
testify to impeach their awards.’

Expedited Arbitration

The AAA’s labor grievance caseload
indicates that expedited arbitration, too,
is gaining as more employers and unions,
both public and private, hecome aware
that great savings of time and money
can be achieved through expedited pro-
cedures tailored to their needs. Fred
Frost has ably described how expedited
arbitration works with regard to pos-
tal grievances. And I do commend
their program to your attention for it
succeeds admirably in providing ex-
pedition, in curbing costs, and in pro-
ducing decisions of a uniformly high
quality.

As a result of a survey conducted
by Martin F. Scheinman,® we now
also know how expedited arbitration
is perceived by the arbitrators serving
in major expedited systems adminis-
tered by the AAA. Each such arbi-
trator was asked to compare his or
her experiences with regular and ex-
pedited arbitration with regard to the
perception of their role, the degree of
formality or informality in the con-
duct of the hearing, the degree of
activism at same, the use of eviden-
tiary rules, the standards of weighing
arguments, and the arbitrator’s satis-
faction with the process in terms of
being able to produce a high quality
award.

The answers indicate clearly that,
on the whole, arbitrators do not per-
ceive expedited arbitration any differ-
ently than regular arbitration, and that
the use of expedited procedures has not
changed, in any fundamental way, the
basic jurisprudence of labor arbitration.
To quote one arbitrator “In expedited
arbitration, I do exactly what I do in
so-called regular arbitration, with the
possible exception that I decide more
rapidly and write shorter opinions (in
oue instance a single paragraph). Other-
wise. as my old army sergeant would
say, ‘I treat it identical, the same.””

There are those who urge that the
growing involvement of the courts in
arbitration, the impact of external laws,
and the duty of fair representation re-
quire the optimum of safeguards and ar-
bitration procedure in the resolution
of grievances. In this connection, it
might help to recall what Walter Gell-
horn, following a lifetime as a law
professor and labor arbitrator, had to
say about expedited arbitration:

“What is called ‘expedited arbitration’
of a grievance should instead be iden-

5 “Arbitrator’s Immunity from Civil Liabil-
ity-Deposition of Arbitrators,” 444 Lawyers
Arbitration Letter, vol. 1, no. 20 (December
1977).
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® Martin ‘Frank Scheinman, “Expedited
Arbitration: Does It Change the Fundamental
Jurisprudence of Arbitration?” (Ithaca,
N. Y.: Cornell University, 1976).
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tified as ‘normal arbitration,” in my
opinion. The cumbersome kind, with
a transcript. briefs, and all the trim-
mings, should be denominated ‘pro-
tracted arbitration’ or, even more cut-
tingly, simply as ‘the lawyer’s friend.’

“Few grievances generate eviden-
tial problems of such complexity as
to becloud the arbitrator’s mind. Few
arguments about the meaning of con-
tract terms are so subtle that they
cannot be grasped unless what has been
said orally is repeated in writing. Few
controversies are comfortable for the
parties to continue living with while
the arbitrator’s decision is postponed
because he must await the delivery
of the transcript and post-hearing briefs.
Few matters worth taking to hearings
deserve to be so imperfectly prepared
that the parties’ representatives can-
not speedily and succinctly state their
case, present factual data, and make
closing arguments. So 1 am all for
expedited procedures. It serves the
basic purpose of grievance arbitration
because it encourages an economical,
quick, and understandable decision.”?

Arbitrator Development
and Training

In the important task of labor ar-
bitrator development, we have been
working closely with the FMCS, the
NAA, IRRA, and the American Bar
Association (ABA), leading educational
institutions, and the entire labor-man-
agement community.

The GE/IUE Arbitrator Develop-
ment Program, with which you are
all familiar, is in its final phase, with
each participant being assigned to GE/
IUE cases as arbitrator of record. A
numbeér of the participants have al-
ready demonstrated their acceptability

by being selected as arbitrators by
other AAA users.

A similar program under ABA spon-
sorship is under way. Arbitrator train-
ing for a group of qualified women,
under a program jointly sponsored with
the Cornell School of Industrial and
Labor Relations, was initiated at our
New York offices in May. And you
will already know about the arbitra-
tor-training program being planned for
California this fall by the Los Angeles
chapter of IRRA. And, due largely
to the promptings of Larry Schultz,
the AAA and FMCS together have been
training nationally panel members who
will be serving as fact-finders and ar-
bitrators in difficult public-sector in-
terest disputes.

The AAA’s Department of Educa-
tion and Training, under the direction
of Arthur King, has been busy with
skill-building programs in arbitration
advocacy, the art of negotiation, and
contract administration. Some recent
customers included the National In-
stitute of Corrections, the U. S. Pos-
tal Service, the Hawaii judiciary, state
and town officials in Nevada and in
Georgia, and a good number of union
and management representatives in pub-
lic education. It is also interesting to
see how traditional and proven tech-
niques of labor-management relations,
such as mediation and conciliation, are
taking hold in such nonlabor areas as
the adjustment of no-fault insurance
claims, to resolve community disputes,
to settle warranty claims of homeown-
ers against homebuilders, and to pro-
vide dispute settlement machinery for
large construction projects.

Conclusion

These then, with emphasis on the
lahor-management aspects of our work,

" Michael F. Héellering, “Expedited Arbi-
bitration,” in Procesdings of the New Vork
University 28th Annual Conference on Labor
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(New York: New York University, 1976),
pp. 319-335.
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are some of the recent developments
at the AAA. With newly opened of-
fices in Atlanta, Georgia, and White
Plains, New York, there now are 24
AAA Regional offices which continu-
ously strive to provide the best pos-
sible administration to the users of
AAA services. A good part of our

energies is also devoted to the crea-
tion of new procedures and systems
that will help parties in all areas of our
society resolve their disputes promptly,
economically, without undue techni-
calities, and with justice and fairness
to all. [The End]

Arbitration Trends: An Agency Perspective

By L. LAWRENCE SCHULTZ

Federal Mediation and
Conciliation Service

HE OFFICE OF ARBITRA-

TION SERVICES, Federal Medi-
ation and Conciliation Services, came
into being in August 1973. This distinct
break with the past may best highlight
the realization within the Service that
its responsibilities in the arbitration
process have been changed by events,
time, circumstances and needs.

This action was a clear signal that
a rising case load, even standing alone,
was seen to bring about other depar-
tures from the past. Among the fac-
tors believed to have affected the pro-
cess were the greater impact of statutes
and court decisions on the private ju-
ridical system established by contractual
agreements; the increased demands of
labor and management on the arbitra-
tors; the internal pressures faced by
union leadership; and public sector
problem areas.

The Office of Arbitration Services
accepts as one of its prime responsibili-
tieg~the determination of its function in
relation to the needs of the arbitra-
tion process. The diagnosis-prognosis
step enables OAS to make modifications
or introduce new procedures with less
likelihood of missing the target.
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For the purpose of this paper, a
number of actions and reactions are
discussed as separate points: (1) case
processing procedures; (2) OAS re-
sponsibility for screening, selection, and
retention of arbitrators; (3) the con-
tinuing arbitrator-OAS relationship;
(4) related functions of OAS.

Case Processing Procedures

In carrying out its arbitration func-
tion from its inception in 1947, the
Federal Mediation and Conciliation Ser-
vice prepared panels from its arbitrator
roster by a manual process. This means
easily handled requests. The case load
reported in the Annual Report of 1951
was 540 panel requests. For the next
nine years, the total number of requests
during any fiscal year remained under
3000. The Sixties were marked by a
rapid escalation. The Services was re-
sponding to over 10.000 requests by
1970.

It became evident additional per-
sonnel would not be the sole answer
to a sharp rise in activity. A decision
was made to put the processing of re-
quests and other functions performed
by the arbitration unit on a computer.
The major impetus for moving from
a manual effort was the need to (a)
minimize the time from receipt of a
request for a panel of arbitrators to
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submission of the panel to the parties
and (b) decrease the time gap between
selection of the arbitrator by the par-
ties and notification to the arbitrator
selected.

Case processing by mechanical de-
vices was in part satisfactory and in
part had its limitations. Ultimately,
just several years ago, the Service made
the decision to restructure its case
processing to improve the advantages
of working with a computer system
and the greater flexibility available
from a manual operation. The decision
was apparently a sound one,

The statistics published in the An-
nual Reports of the FMCS reveal the
number of days between receipt of a
request and panel submission. When
the computer was relied upon, the time
varied from approximately six days
to slightly over ten days. At present,
the time spent is between two to four
days. Letters of appointment—the offi-
cial notification to the arbitrator—are
being dispatched with an elapsed time
of one to three days. This feature of
the OAS case processing was aided
through the creation of specialists within
the Operations Unit of OAS. The al-
teration, resulting in advantage to the
parties, was possible by placing less
dependence on the computer system.

There are still innumerable instances
when labor and management representa-
tives will directly notify the arbitrator of
selection. A letter of appointment can-
not issue from OAS unless parties
make known their selection. Ve con-
tinue to urge unions and managements
to promptly complete their responsi-
bilities for selecting from a panel of
arbitrators and notify the Service of
the selection. After the selection proce-
cdure has been completed by the parties
and we are given notice, little time
is lost in assigning the arbitrator.

One aid in moving a case more
promptly through the procedure has
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been the introduction and ultilization
of a very simple “Request for Arbi-
tration Panel” form. The form is a
one-page instrument. It was adopted
to obtain immediately the information
vital for speedy and complete service.
Though its use is not mandatory, we
are hopeful most parties will find it
convenient.

Roster of Arbitrators

OSA assumes that parties request-
ing our assistaice are expressing con-
fidence in the members of the roster.
This confidence is shown when a choice
is made from a panel or authorization
given to us to make a direct appoint-
ment. This assumption on our part
carries with it grave responsibility.

In recognition of such responsibility,
the Service has established strict cri-
teria for screening, selecting. and re-
taining arbitrators. Too frequently, in
discussing the addition of arbitrators.
attention focuses solely on the initial
inclusion. Overlooked is the critical
decision of retention on the roster.
Establishment of criteria for remain-
ing on the roster is only a portion of
the effort to maintain a highly acceptable
cadre of practitioners. Criteria is con-
stantly being reviewed to make cer-
tain its application is fair, meaning-
ful. and in keeping with our objectives.

Aware of increasing case administra-
tion and simultaneous focus of atten-
tion on the roster. Director Wayne L.
Horvitz, established an Arbitrator Re-
view Board late in 1976. The Board
is chaired by a person not regularly
emploved by "MCS who is appointed
by the Director. The Board consists of
three persons selected by the Director.
Both the Chair and the Board report
directly to the Director.

The initial contact of applicants and
arbitrators is with the Office of Arbi-
tration Services. The preliminary steps
in processing and answering initial in-
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quiries and subsequent applications to
the roster are handled by OAS. The
same is true of preliminary review of
arbitrators’ records and questions of
retention on the roster,

After an initial evaluation by OAS,
in both instances, a matter is moved for-
ward to the Arbitrator Review Board.
The Board in its deliberation is guided
by criteria in 29 Code of Federal Regu-
lations 1404 and the Code of Profession-
al Responsibility for Arbitrators of La-
bor-Management Disputes.

The ARB is at present considering
the establishment of annual or bien-
nial review of the entire roster. The
purpose of a review is to obtain a read-
ing of the roster. Application of estab-
lished criteria will forewarn the review
body of lack of acceptability by the par-
ties. As of this date, the specific cri-
teria has not been formulated. A study
is underway. The study is primarily
focusing on the available statistics
revealing the number of times arbitra-
tors names have been submitted on
panels and the number of times arbi-
trators have been selected.

It appears the “selection quotient,”
derived from these two figures, will
serve as a preliminary indicator to the
OAS and the Arbitrator Review Board.
Arbitrators generally do not receive
all their cases through FMCS. A “selec-
tion quotient” bhelow a minimum stan-
dard to be established would only be
an indicator, not the final determinent
of whether an arbitrator is retained on
the roster or is removed. There are a
number of variations of criteria for re-
tention to be considered before an wulti-
mate standard is prescribed.

The Service appears to have decided
that a lengthy roster does not neces-
sarily offer better service to the parties.
This preliminary conclusion is based
on the assumption that the arbitration
process would be served better if ap-
parently unacceptable arbitrators were
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removed from the roster. The alter-
native is to continue to retain arbitra-
tors Dby-passed repeatedly in the selec-
tion process.

Assuming there will be constant re-
view and deletion of names on the
roster, there must be an ongoing search
for persons satisfying the entry cri-
teria. Such procedure, properly car-
ried out, suggests a roster eventually
listing very qualified arbitrators. It
will make the process of screening—
addition and retention—a dynamic and
constant function. This concept and
the establishment of the Arbitrator
Review Board have been major steps
of recent date.

Continuing OAS Relationship
with the Roster

Significant occurrences stumble over
one another today. Their impact is
much too great to allow only for a
routine relationship between OAS and
the arbitrators. The agency’s proce-
dures are altered, and these affect the
arbitrators. Other impact forces have
been previously mentioned. The agency’s
perception of its responsibility to the
roster and the parties has undergone
changes. Several years ago, arbitrator
symposia were set up on a regular
basis throughout various geographical
areas of the country. Attendance is
limited to members of the roster.

A symposium is a one-day session
with its site in one of the cities with
an FMCS regional office or a large
field station. Discussions are held on
current problems as seen by the OAS
and suggestions are solicited from the
arbitrators invited to attend.

Discussion leaders may be selected for
particular topics. They point out broad
principles and concepts of a problem.
The presentation serves only as a back-
drop, and is limited to no more than
15 minutes, Its purpose is to provoke
discussion among conferees.
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The professional staff of the OAS,
and at times members of the Office
of the General Counsel, also participate
in the symposia. This activity has been
well received by the arbitrators and
appears to be a fixture. It is an avail-
able channel for an exchange of ex-
periences between members of the ros-
ter and the agency.

Another feature that has been en-
couraged by OAS, but used with less
frequency, is arbitrator workshops.
These differ from the symposia by
limiting participants to a single geo-
graphical area. The workshop offers
no presentations. Generally, a member
of OAS will serve as chairman to in-
troduce a topic. Workshop attendees,
in a round-table discussion, will ex-
plore the topic until a group consensus
concludes it is enough. Workshops
are popular, but have not been held
with the frequency of the arbitrator
symposia.

A third form of ongoing relation-
ship is the special seminar. Several
have been held, more are being planned.
Immediately ahead are seminars for
interest arbitration in the public sec-
tor and grievance arbitration in the
Federal Services. One special seminar
on interest arbitration in the public
sector was conducted in Washington,
D. C, during the latter part of 1976,
in cooperation with the American Ar-
bitration Association.

Through these avenues of symposia,
workshops, and seminars, the OAS be-
lieves it can add to the body of informa-
tion helpful to arbitrators.

Another feature we would like to
add to our continuing relationship is
a regularly published arbitrator news-
letter. Several efforts have been made
to maintain a communications link
with arbitrators. Time and staffing
have not allowed our efforts to be sus-
tained. We hope that a renewed effort
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will establish a regular bi-monthly
newsletter.

Related Functions

Concern for maintaining a roster of
qualified arbitrators suggests equal con-
cern for entry into the profession. The
Service accepts a role in this respect.
Among other possible avenues, it sup-
ports Labor Arbitrator Development
Programs, Such a program is planned,
structured, coordinated, and supervised
to combine relevant employment experi-
ence with an educational curriculum and
association with practicing arbitrators.

If a measure of a successful Labor
Arbitrator Development Program is
the selection of graduates, two lead-
ing examples in recent years are the
efforts in Western New York and the
program conducted at the University
of Michigan in 1976. Both suggested
a model for the effort presently led by
the American Bar Association. An-
other program at this time, in an ad-
vanced planning phase, is in Los An-
geles, California.

A Labor Arbitrator Development
Program requires the spirited coopera-
tion of a number of institutions. The
cooperative effort commences with the
recognition of the need for such pro-
grams by labor and management, pre-
ferably those exercising the selection
of arbitrators for their respective prin-
cipals. The “‘grass-root” concern is
essential. 'While the ABA and the
University of Michigan programs have
national scope, both must be looked
upon as atypical. The local program,
intended to benefit a specific geograph-
ical area, is the more generally pro-
posed activity.

An LADP requires union and man-
agement practitioners to sense, and
express, their concern. In addition to
the parties, an edncational institution
must be involved, one experienced in
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planning and conducting an academic
curriculum for less experienced arbi-
trators.

The academic curriculum is linked
to “field” experience—sitting as an
observer with an established arbitra-
tor. The faculty of the university and
the arbitrators critique the simulated
decisions written by program partici-
pants as part of their training re-
quirements. Thus, we note (a) interest
by labor and management representa-
tives, (b) an educational institution,
and (c) experienced arbitrators to
assist in the field training phase.

Chapters of the National Academy
of Arbitrators, and seasoned arbitra-
tors who are not members of the
Academy, have been willing partners.
The NAA Committee for Arbitrator
Training has been most helpful. Through
its chapters, the IRRA has been in-
volved. It was one of the moving
forces in the program in Western
New York in the early 70s and is
one of the prime movers in the pro-
gram in Los Angeles. Within the
next few weeks, a public announce-
ment will be made about the local
activity to which I have just referred.

The American Arbitration Associa-
tion, both at the national level with
the cooperation of Mike Hoellering,
Vice President of Case Administra-
tion, and at the regional level through-
out the country, has always joined
with FMCS in rounding out the con-
sortium of cooperating institutions.

There are difficulties associated with
such an undertaking. There must not
be an impression this is a simple
push-button operation. To the con-
trary, the past has demonstrated pre-
liminary work is drawn out and may
consume from six to twelve months.
Screening criteria must be established,
though suggested criteria is avail-
able as a base.
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Each program has its own approach.
For example, there is a program now
being discussed in Madison, Wiscon-
sin. The State of Wisconsin, in Janu-
ary of this year, established med-arb
as an available procedure in dispute
resolution in public sector negotia-
tions. The Wisconsin Employment
Relations Commission, the Univer-
sity of Wisconsin Industrial Rela-
tions Research Institute, and the Wis-
consin Center For Public Policy joined
with public sector unions, employers,
and related associations to discuss
the possibility of a training program
bolstering the new statutory proce-
dure to more effectively serve dis-
putants.

Even in this relatively specialized
program. criteria had to be deter-
mined. A selection procedure was de-
veloped, an application form devised,
a selection committee structured, and
an academic curriculum drafted. An
educational unit was selected to con-
duct the academic curriculum, and an
institution was «chosen to serve as
the coordinator to draw it all to-
gether.

Moving to the more routine, as-
sistance by the Service takes the form
required to meet a circumstance.
Our most recognized role is provid-
ing panels of arbitrators, or making
direct appointments of arbitrators,
in the conventional ad hoc procedure.
We also assist in the administration
of expedited arbitration procedures.

A leading example of such assis-
tance is the expedited arbitration
procedure in the United States Pos-
tal Service. Other assistance includes:
structuring procedures for labor con-
tracts that set up pre-selected rotat-
ing panels; aiding in setting condi-
tions for permanent umpireships; and
screening arbitrators for multi-loca-
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tion employers and unions with whom
they bargain. OAS has also developed
national panels of arbitrators serving
on a permanent rotating basis for
public and private sector contracts.

One of the hallmarks of arbitra-
tion is its adaptability. This fact, in
turn, demands that we be innovative
in our reaction to needs that may not
be ordinarily met by the convention-
al ad hoc arbitration structure.
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Summary Note

As the title of this paper suggests,
the Federal Mediation and Concilia-
tion Service has an institutional per-
spective of what is required by the
arbitration process today. What has
been brought to this assembly are
responses by the Service to that chang-
ing environment. Our efforts can only
be sound and to the point if our self-
evaluation is constant and objective,
and our alertness never wanes.

{The End]
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SESSION I

The New Look At OSHA:
Vital Changes

The Responsibilities of OSHA

By EULA BINGHAM

Assistant Secretary of Labor for OSHA

THINK IT WOULD BE HELPFUL at the start for me to out-

line several basic premises which have characterized OSHA under
this administration. This is the first time in the seven year history of
the agency that OSHA has enjoyed the pronounced and active sup-
port of the President of the United States, who has publicly referred
to the Occupational Safety and Health Act of 1970, which established
OSHA, as one of the most significant and potentially beneficial
pieces of legislation ever passed. There is little indication that
previous administrations believed in the OSH Act or wanted to see
business and industry comply with it to a significant extent.

It is also important to understand that the OSH Act is not just
some more well-intentioned labor legislation, or an extension of the
Mediation and Conciliation Act. The OSH Act is progressive public
health legislation. OSHA does not exist to mediate between labor
and management on health and safety issues; the agency is not
here to try to negotiate a settlement on how many employees will
be subjected to health hazards and how many will be protected. We
exist to limit human suffering and to protect working men and women.

There are some fundamentals in this administration’s approach
to the Occupational Safety and Health Act. We believe that a worker
should not have to lay his or her life on the line just to have a job.
American workers should never have to choose between their health
and their paycheck. And we believe that workers have the right to
know the nature of the substances in their workplace environments,
and to know just how effectively their employers and their govern-
ment are acting to protect them.
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As most of you are aware, OSHA
has had some rough sledding in the
past few years. Due to a sometimes
unfortunate selection of administrative
priorities, the agency has succeeded
in generating pervasive resentment and
disappointment. Business and industry
have criticized OSHA for nit-picking
and the stringent enforcement of so-
called nuisance standards which were
irrelevant to worker health and safety.
Organized labor has complained that
OSHA has been excruciatingly slow in
adopting major health standards to pro-
tect large numbers of workers from
widespread threats to their health. While
in its first months, OSHA swiftly
adopted about 5,000 consensus safety
standards—most of which were never
intended to be broadly enforceable.
In its first six years, OSHA promul-
gated only three major health stan-
dards and a fourth one covering 14
carcinogenic substances. OSHA in-
spectors were citing violations of regu-
lations on everything from coat hooks
to split toilet seats. The press had a
field day, OSHA critics ran rings
around the agency, and Congression-
al support began to erode.

Compliance Not Enough

In the past year, OSHA has dra-
matically shifted its priorities. We
are operating on the premise that we
are not going to make major im-
provements in workplace health con-
ditions solely by seeking compliance
with our standards and regulations
through - inspections. OSHA’s Con-
gressional mandate covers 65 million
workers in nearly five million work-
places—90 per cent of which have 25
or fewer employees. Federal OSHA
and the state OSHA programs have
fewer than 3,000 inspectors, which
means that the average business can
expect an OSHA inspection about
once every 75 years. We know that
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inspections alone are not going to
get the job done. We are going to
have to get the word out about the
seriousness of the health problems in
our workplaces. We are going to
have to educate both labor and manage-
ment to acknowledge the problems
and take the responsibility for acting
in their own self-interests. For in
the case of workers’ safety and health,
these self-interests coincide.

There can be no denying the impact
of occupational disease and injury on
America’s health care system, on
workers’ compensation programs, on
the Social Security disability pro-
gram, on the insurance industry—in-
deed, on the entire national economy.
It is not surprising that the nation’s
most heavily industrialized areas also
are the areas with the highest rates
of cancer. Heart disease, lung dis-
orders, vascular problems, hyperten-
sion and a number of other modern
cripplers and killers now are being
linked to the nation’s workplaces.
Despite modern medical and scien-
tific advances, in the years before pas-
sage of the Act the occupational ill-
ness and injury rates had been climbing.

In the years since OSHA was created,
there are indications that the injury
rate increase has been abated—but
we still do not know whether we
have stemmed the tide of workplace
diseases. A minimum of 100,000 deaths
each year are now believed to be re-
lated to occupational causes, and that
figure may be conservative.

We are familiar with the impact of
cancer on our society, and no one dis-
putes that the threat of cancer is al-
ready widespread in our workplaces.
OSHA finds the relevant statistics
to be deeply disturbing. The Ameri-
can Cancer Society estimates that 25
cent of the U. S. population in their
lifetime will develop some form of
cancer. Second only to heart disease,
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cancer kills more than 370,000 Ameri-
cans each year. More than a million
Americans are now under treatment
for the disease, and each year 900,-
000 new cases are diagnosed—two-
thirds of these potentially fatal. The
annual cost of cancer to our society
has been estimated by the General
Accounting Office to be around $15
billion a year—three to five billion
for direct hospital care and treat-
ment, and the balance attributable to
losses of earning power and produc-
tivity.

**Common Sense Priorities"’

Problems of occupational disease
and injury have become so wide-
spread in America, after so many
years of neglect, that OSHA had to
sit down and set priorities, focusing
its attention on the major acute health
hazards, the most common workplace
dangers, and OSHA’s most trouble-
some administrative problems. We
have established what we term our
“Common Sense Priorities.” Basical-
ly, this means three things: First,
getting serious about serious dangers.
Second, helping America’s industries
and businesses to save money and
lives. And third, simplifying regula-
tions while eliminating unnecessary
rules. When we announced this re-
direction for OSHA, Secretary Mar-
shall aptly emphasized that we were
going to “stop fishing for minnows
and start going after.whales.”

It makes common sense for OSHA
to shift its emphasis to the major
health hazards in our workplaces:
the chemicals and substances which
cause cancer, nerve damage, irrevers-
ible lung disease, kidney disease and
leukemia. Ninety-five per cent of our
inspection efforts now have been con-
centrated on the serious health and
safety risks found in high-hazard in-
dustries such as construction, manu-
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facturing and the petro-chemical in-
dustry.

Obviously, no single agency has
the enforcement or educational cap-
ability to fully control the hazards
created by the toxic substances. That’s
one reason why OSHA has joined
with the EPA, the FDA and the
Consumer Product Safety Commis-
sion to begin common approaches
toward regulating these hazards. Many
hundreds of new toxic substances are
being introduced into our market-
place each year; the rate lately has
been about 14 new substances by
brand name each day. For years there
have been countless American vic-
tims of dust-related diseases which
result from the processing of sub-
stances found in nature. But the ra-
pid introduction of synthetic substances
into our workplaces since World War
II now has raised the spectre of
disease induced through factory-pro-
duced chemicals. In this sense, we
have been synthesizing disease.

We know that occupational diseases
do not stop at the factory gates. We
have learned that some children of
lead workers have high levels of lead
in their blood. The wives and chil-
dren of Kepone workers in Virginia
and elsewhere also are ill. Communi-
ties surrounding certain smelters have
alarmingly high lung cancer rates.
So we see this as not solely an oc-
cupational issue—it has all the mark-
ings of a national environmental health
tragedy. And OSHA'’s job is to help
prevent that tragedy.

We also have recognized that OSHA
has neither the time nor the resour-
ces to continue a substance-by-sub-
stance approach to preventive occu-
pational health. Even though in recent
months we have promulgated stan-
dards covering benzene. acrylonitrile,
the pesticide DBCP and arsenic—and
will be setting standards in the near
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future covering cotton dust!—this has
proven itself to be an extremely costly
approach toward regulation, costly in
terms of time and human health, Ac-
cordingly, OSHA developed the con-
cept of generic standards applicable
to classes of chemicals or to various
health hazards and certain work prac-
tices.

Carcinogens

It is our statutory obligation, as
we see it, to establish a systematic
approach for determining which toxic
substances require emergency atten-
tion by OSHA, and how we should
regulate the substances. Trying to
control carcinogenic substances on a
case-by-case basis is like trying to
put out a forest fire one tree at a
time. OSHA and other government
agencies have been plagued by the
backlog of unregulated carcinogens,
the time-consuming studies and de-
bates, the almost endless arguments
on the scientific, economic, social and
political implications of every deci-
sion.

OSHA has a long road ahead in its
efforts to effectively regulate work-
place cancer threats. On March 7th
we closed the public comment period
on our carcinogens proposal. More
than 250 public and private groups—
companies, labor unions, trade associa-
tions, public interest groups—have
filed separate briefs amounting to
many thousands of pages, comment-
ing on our proposal. Public hearings
on the proposals will start May 16th
and they are expected to be the
lengthiest in the history of the agency.

As one would expect, there is great
corporate concern over the potential im-
pact of our proposal. One measure of
this concern, according to a recent
New York Times article, is the $l
million put up by 40 companies, many
of them in the chemical industry, to

establish what they have named The
American Industrial Health Council.
The Council is challenging our pro-
posal, urging a more narrow defini-
tion of carcinogens and that a select
panel of scientists should decide, in-
stead of OSHA. which substances ac-
tually cause cancer.

We are making progress in estab-
lishing a dialogue with the business
community, and I believe that the
days of a stolidly adversary relation-
ship are in the past. We recognize
that OSHA will be unable to fulfill
its responsibilities without assistance
from all levels of business and in-
dustry.

OSHA is beginning to fulfill its
part of the bargain in an enlightened
and flexible fashion. We intend to do
everything we can to help business
meet the requirements of the law
while we shift our focus to the most
serious hazards facing workers. We
have been listening to the complaints
of employers about OSHA’s perfor-
mance, which included allegations that
OSHA inspectors have been unin-
formed about the technologies and
operations of the workplaces they are
citing for violations. My staff and I
are working to clear up these prob-
lems and we are hoping that we can
prompt a shift within the business
community toward more understand-
ing and cooperation, rather than skep-
ticism and resistance.

Reviewing Standards

For the past several months, OSHA
has been reviewing its health and
safety standards and we are deleting
those which are outdated or incon-
sequential. Already we have proposed
to revoke more than 1,100 provisions
of the general industry standards.
The remaining standards are Dbeing
honed, line by line, to assure that

* Filed June 19, 1978.
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their meaning is clear, especially to
the small business which must func-
tion without the benefit of corporate
counsel to translate government regula-
tions. We believe that by simplifying
and clarifying our standards, we also
increase the probability of compliance.
It is our premise that most knowl-
edgeable employers and workers will
find and solve their own health and
safety problems before we get into
the act.

OSHA also has improved its ef-
fectiveness by greatly expanding the
use of what are called “de minimis
notices” following inspections; these
carry no citation or penalty for in-
significant violations that have no di-
rect bearing on worker health or safety.
In addition, requirements for employer
record-keeping have been streamlined.
We have been able to reduce the num-
ber of forms which companies must
complete to provide injury and illness
data, and to simplify those forms we
must keep. The Commission on Fed-
eral Paperwork reported that our initia-
tives were the first major reduction
in paperwork by any federal agency
and should save American industry
and business some $100 million an-
nually.

Many companies have already started
their own corporate health and safety
programs for their employees, com-
peting quite successfully, I may add,
with us for the handful of qualified
industrial hygienists who enter the
job market each year. OSHA is about
ready to start dispersing federal grants
to various trade associations, univer-
sities, labor unions, citizen groups
and others—so that they, too, may
develop self-sustaining programs. And
perhaps most significantly for the busi-
ness community, OSHA is now fun-
neling federal funds to the states so
that local inspectors can conduct “on-
site consultation” to educate employers

IRRA Spring Meeting

—free of cost and free of citations.
As our dialogue and coordination with
the business community improves in
the coming months, there will be
other programs to promote our mu-
tual interests.

Education

We know that education is going
to be the key to OSHA’s success,
since it is the one tool we have which
will eventually enlist in our cause
the millions of workers and employers
without whom we will be spinning
our wheels. We were astonished to
discover that our predecessors at OSHA
had budgeted only seven-tenths of
one per cent of their annual resources
for the education of workers and em-
ployers. We have substantially in-
creased next year’s budget for health
and safety education. While a num-
ber of labor unions are doing a credit-
able job in educating their members,
the fact remains that only one in
four American workers belongs to a
labor union; the remaining 75 per
cent is unorganized. OSHA must al-
so reach these men and women.

In view of the fact that workers’
knowledge of what substances they
are working with is essential to the
improvement of occupational health
conditions, OSHA is preparing a
regulation concerning the labelling
and identification of all potentially
hazardous substances in American
workplaces. Our staff has been in-
structed to develop effective materials
spelling out, clearly and concisely,
how workers may act on their rights
under the OSH Act. We will be edu-
cating workers—through printed ma-
terials and public service announce-
ments on radio and television—as to
how they may report job hazards and
counter any job discrimination from
their employers. These educational
materials will address not only situa-
tions in which employers are not com-
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plying with the law, but also instruct
workers how to help OSHA improve
its own performance.

We are also trying to educate manage-
ment, not only in the day-to-day pre-
ventive mechanisms they should adopt
to protect their employees, but in the
general common sense of investing
in preventive health care in the work-
place. We are urging corporate de-
cision-makers to invest in new technolo-
gy which prevents hazardous exposures.
We are encouraging business leaders
to consider the short-term costs of
this protection—which can be sub-
stantial—within the perspective of long-
term benefits. If they try to cheap
things out today—such as by dispen-
sing ineffective personal protection
devices when fundamental engineer-
ing controls would contain the causes
of a disease—they may have to pay
much more tomorrow to cope with
unsolved workplace health and safety
problems. We believe that the pound
of cure is more expensive than the
ounce of prevention.

Each of you can do much to help
OSHA fulfill its responsibilities. We
need help in receiving the raw data
on the nature of workplace hazards.

We need help in determining the
true economic costs of our major
health standards and the capability
of business and industry to bear the
costs of technological improvements
to protect their employees. We need
help in devising methods to improve
work practices and improve medical
surveillance of worker health over
the years. We need help from insur-
ance companies to persuade their
corporate clients that they should not
wait until the workers’ compensation
awards start skyrocketing, along with
the corporate insurance premiums,
before they invest significantly in em-
ployee preventive health care.

We need help in reaching the Ameri-
can public and each of the individual
forces which comprise America’s work-
places in explaining OSHA’s programs
and our goals. And we need help in
drastically reducing the massive im-
pact which occupational diseases and
injuries continue to have, every day,
on our national health. There can be
no sensible national health policy which
assigns to this impact the slight recog-
nition it has been accorded in the past.

[The End]

A Management Viewpoint

By DOUGLAS SOUTAR

ASARCO Incorporated

S A MANAGEMENT REPRE-

SENTATIVE, T will reflect in
my comments management advocacy
and therefore may sound repetitious
to those of you familiar with what
might be called the continuing OSHA
debate. Lest some of us forget, man-
agement is made up of people, as in
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OSHA, in unions, in academia, the
public, and, of course, stockholders,
who cross all lines.

I am also a management repre-
sentative who, over a period of some
40 years, has been a union member,
a government employee, an arbitra-
tor, a speaker at numerous academic
institutions, a member of academic
advisory boards for three universi-
ties, a member of the legal committee
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and trustee of the Industrial Health
Foundation for almost 20 years, as
well as a past president of IRRA’s
largest local chapter and IRRA na-
tionally. Those years as a manage-
ment representative included partici-
pation in the formation and adminis-
tration of numerous management groups
both nationally and internationally,
and thus the acquiring of a rather
broad view of my peers’ activities.
This background will, T hope, serve
to lend perspective and objectivity
to my comments. As a quadrapartite
organization since its inception, IRRA
has always been a hospitable forum
for the expression of positions by its
constituents.

Secretary Bingham’s remarks, as
in the past, convey an aura of en-
thusiasm for her cause, compassion
for her fellow human beings and
workers, but unfortunately no great
compassion for the problems of em-
ployers. Yet without employers there
would be no workers and no OSHA!
Let us hope that in pursuit of her
goals she does not inflict such re-
straints on industry that it will wither
away through inability to compete at
home and abroad. This assumes of
course that Secretary Bingham feels
our system of private enterprise is
worth preserving, and that OSHA
does not become a Trojan Horse,
useful in accelerating the eventual
nationalization of our business sys-
tem. If, as in the Coke Owen case,
courts feel they have very limited
authority to review technological or
economic feasibility, then employers
must exert all possible pressure to
change the OSH Act. Such deci-
sions will permit a form of economic
dictation not contemplated by Con-
gress, and if the courts are unable to
adequately protect industry then in-
dustry must turn to Congress if it
is to survive in its current form.

IRRA Spring Meeting

A number of employer spokesmen,
especially of scientific bent, embraced
OSHA'’s original passage in 1970, yet
have belatedly rued the results. As
one who helped lead a vigorous em-
ployer lobby against OSHA, I can
only join those who say “I told you
so!” for we saw OSHA as a super
agency which would drastically im-
pair industry’s prerogatives and free-
dom to manage, its ability to generate
capital, to borrow, to earn an adequate
return on investment, and that in over-
all effect might he counterproductive.

Abuse of OSHA

We also predicted what now seems
to be taken for granted, i.e., the Act
would be as much a labor-manage-
ment act as one of safety and health,
and this has become excruciatingly
the case. Hardly a day goes by, even
in my own company, without some
disturbance in our labor-management
relations because of OSHA. Its abuse
has produced bitter confrontations
and consequences over such matters
as rate retention, walk-arounds, al-
leged discrimination, refusal to work
protected by the “smoke screen”
claim of unsafe conditions, “calling
in the Feds” (or state agencies) in
retaliation against employers’ direc-
tion of the workforce, and generally
obtaining through OSHA and the
Act what normally should be subject
to collective bargaining. Also, as pre-
dicted, the health aspects of the Act
are having a far greater impact than
the safety side even though the latter
produces about 95 percent of report-
able incidents,

Despite references by labor and its
friends to the inadequacies of past
OSHA administrations, employers never
noticed any lack of administrative
zeal or progress on their firing lines
as Messrs. Guenther, Stender, and
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Corn girded their loins for battle.
Employers do feel that Messrs. Guen-
ther and Corn (and probably Sten-
der) personally had a wholesome re-
spect for the day-to-day problems of
industry and we live in hopes that
Secretary Bingham’s own perception
of these problems will measure up
to her past statements to the media,
i.e., that actions will speak louder
than words.

At Secretary Bingham’s nomina-
tion hearing on March 5, 1977, Sena-
tor Javits said “The administrator is
a decisive factor who can make or
break the program.” Secretary Bing-
ham responded that “It is a compas-
sionate Act intended to save lives and
prevent illnesses.” Unfortunately em-
ployers, as I noted, have experienced
little of this compassion, nor have
our stockholders. We also recall her
words in the Labor Law Journal of
March 1978, “We intend to do every-
thing we can to help business meet
the requirements of the law while
we shift our focus to the most serious
occupational hazards facing workers.”

Management Misgivings

I would like to illustrate manage-
ment’s misgivings over OSHA by
quoting from a speech recently by a
leader in this field worldwide, Ken-
neth W. Nelson, ASARCO’s Vice
President Environmental Affairs, given
in Hawaii on February 6. (Inciden-
tally, Secretary Bingham was on this
same panel.)

“In the pleasant surroundings of
this 50th State. it would be nice to
say, and I should like to say, that
OSHA’s impact on my company has
been favorable, that all is well be-
tween company and agency, that co-
operative efforts of both parties are
proceeding smoothly toward the com-
mon objectives of better health and
safety for the worker. T regret I can’t
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say that. The fact is that we in
ASARCO often feel harassed and frus-
trated by OSHA actions. As a re-
sult, we have vigorously contested
many of the citations issued to us
by OSHA offices.

“What has gone wrong? Why do
we feel put upon? Our plant mana-
gers who are responsible for worker
health and safety—OSHA is not—
feel unfairly attacked by some of
OSHA’s citations and compliance
orders. Our industrial hygienists and
I feel indignant about some of OSHA’s
enforcement actions and proposed
standards. As health professionals,
we should be seeing eye-to-eye with
our government counterparts. Instead,
we find ourselves opposing them re-
peatedly.

“Before the Occupational Safety
and Health Act was passed in 1970,
ATHA spokesmen testified in its fa-
vor at Congressional hearings. I wonder
if they would have done so if they
could have foreseen how complex,
legalistic and political the workings
of the Act would become.

“It may be that the language of the
Act makes inevitable the complexities,
the legalities and the politics. But I
don’t think so. I remember very well
that the language of the Act did not
trouble me at all in 1970. It merely
stated objectives we had sought for .
many years. It provided for industrial
hygiene attention to industries and
companies that may not have had
industrial hygiene services. And it
provided for research on a scale un-
imagined by the pioneer industrial
hygiene engineers of the Public Health
Service of the 1930’s and 40’s.

“No, I don'’t think the difficulties
between industry and OSHA have
been caused so much by the Act it-
self as by the way the Act has been
administered. One point, and an im-
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portant one, is that a principal goal
of the Act, the protection of worker
health, is lost sight of as OSHA
presses its regulations upon us, re-
gardless of whether or not those reg-
ulations make good sense. Instead of
allowing industry flexibility in achieve-
ing health protection, the government
has attempted to compel industry to
do things only one way—the way pre-
scribed by armchair government ex-
perts and lawyers.”

An Unexpected Critic

I must emphasize that Ken Nelson
is known throughout the world both
as a leading expert and a moderate
in his approach to such matters. Per-
haps his rather strong remarks can
be cast in sharper focus by my stat-
ing that they represent a cross-sec-
tion of, and consensus of, scores of
other industry leaders and groups in
the environmental and industrial re-
lations fields. Most recently employers
seem to have been joined, and in
scathing words, by an unexpected
critic of OSHA’s and government’s
efforts to issue carcinogen standards, i.e.,
Barbara Franklin. former Vice Chair-
man, Consumer Product Safety Com-
mission, in the May 1, 1978, issue of
Industry Week.?

Last February, eight eminent scien-
tists in this field issued a strongly
worded letter to Secretaries Califano
and Marshall. triggered by January’s
beryllium hearings. in which they
said studies cited by OSHA “...are

shocking examples of the shoddy
scholarship and questionable objec-
tivity utilized in making important
national regulatory decisions.”? Not
only are employers critical, but they
feel bypassed in favor of labor, and
rarely are asked for their advice, i.e.,
to consult and sit down and reason
out problems. Rather, the approach
has been to ignore industry repre-
sentatives, and take what might be
called the hargaining approach of
holding management’s feet to the fire
until a court finally casts the die one
way or the other. This seems to us
the hard way.

Unfortunately the economic costs
of this game plan are stifling in-
dustry! For instead of concentrating
our efforts and resources totally on
improvement of safety and health
programs, we are constantly distracted,
diverted, and financially drained in our
confrontations with OSHA, NIOSH,
and EPA. In fact, management’s or-
ganizational structure, style of man-
agement, and priority of issues have
been substantially reoriented to ac-
commodate new regulatory challenges,
as Robert Leone points out in his
introspective article in the December
1977 Harvard Business Review. Query
as to whether this corporate reorgani-
zation and diversion from entrepre-
neurial emphasis to administrative
and defense priorities properly fulfills
industry’s role in our society, or best
employs our national assets and cap-
ahilities.

* “Confusion over Carcinogens—Criticism
from Unexpected Corner,” p. 60.

? Bureau of National Affairs, Occupation-
al Health and Safety Reporter, February 16,
1978. The scientists: Merril Eisenbud, pro-
fessor of environmental medicine, New
York University Medical Center; Leonard
J. Goldwater, professor emeritus of occu-
pational medicine, Columbia University;
Jan Higgins, professor of epidemiology,
University of Michigan School of Public
Health; Brian MacMahon, Walcott pro-
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fessor of epidemiology, Harvard School of
Public Health; Adrianne E. Rogers, senior
research scientist, Massachusetts Institute
of Technology; H. Daniel Roth, statistical
consultant, Potomac, Md.; Irving R. Ta-
bershaw, professor emeritus of occupation-
al medicine, University of California, Ber-
keley, consultant in occupational medicine,
Rockville, Md.; and Howard S. Van Ord-
strand, head, section on environmental
health, Cleveland Clinic ‘Foundation, Ohio.
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Coupled with other federal and
state regulations under the heading
of a score or more of acronym agencies
with which you are all too familiar,
we are slowly losing the race for cor-
porate survival. Possibly this is what
some regulatory buffs would like to
see occur! We hope not, but wonder
in view of the intensity and lack of
understanding we have experienced
all too often. Yet management and
others ask if the national resources
allocated to stringent environmental
controls are counterproductive in the
total economic and social picture.

The Punitive Approach

Is there too much reporting for
reporting’s sake, and filling out the
ship’s log while the ship sinks, or
while the crew is studying the log
when it should be manning the pumps?
Is a punitive approach, concentrating
on the means rather than the end.
accomplishing as much as a reasoned.
negotiated, and a mediated approach
could, given the expertise and at-
mosphere conducive to success? For-
mer Secretary Dunlop’s efforts in this
direction may well have borne fruit
had he been able to pursue his views,
and while Secretary Marshall has
voiced approval of a similar approach.
we have yet to see evidence of its
application. Possibly this is because
of objections from certain strong
unions, such as the USWA.,

Our experiences with rationing.
wage-price controls, prohibition, and
compulsory arbitration, not to men-
tion traffic laws, shed considerable
light on the charices of ultimate suc-
cess in the safety and health field
through the punitive and compulsory
approach. However, due credit should
be given to the governmental re-
sources employed” under OSHA in
more widespread and effective educa-
tion in the field, and in greatly ex-
panded research.
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My own company, as well as our
nonferrous industry, has had more
than its share of environmental reg-
ulation, and of environmental im-
pact decades before such regulation.
ASARCO has been a leader in the
field of “in-plant and out-plant” en-
vironmental research and application
well before most of us here were born,
and a good many of the studies, data,
and tools which environmentalists and
government rely on originated in our
efforts. Yet it all seems for nought!

There apparently is no way to
satisfy the zero-based demands for
protection by the new regulators, who
insist on a risk-free environment and
perfection, as witness the new arsenic
standard of 10 micrograms per cubic
meter, which in most simplistic terms,
is over 310 times as stringent as the
vinyl chloride standard of 1 part per
million issued in 1974, 310 times the
proposed benzene standard issued in
1978, and 433 times the proposed
acrylonitrile standard. For further
perspective consider a 5 gram aspirin
equals 324,000 micrograms in relation
to the size of this room. The scientific
underpinnings for this extreme arsenic
standard are open to considerable
question, which must be tested in the
courts. One might conclude that
OSHA'’s solution to traffic accidents
would be to ban the automobile!

As in the issuance of all standards,
OSHA seems to automatically as-
sume that affected employers will
promptly go to court to challenge
new standards. There seems to  be
something inherently wrong in this
sequence! Recently two major em-
ployers—Shell and Dow—simply gave
up production of DBCP, a pesticide,
rather than go through the time, ex-
pense, and trauma of challenging the
extreme standard of one part per
billion even though they might well
have been successful. In the process,
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hundreds of jobs were lost. Still,
DBCP is being imported at approx-
imately the same sales levels from
countries without such stringent stan-
dards. As an asbestos producer, we
have had an asbestos standard since
1972, an arsenic standard since last
week, and face future lead, cadmium,
sulphur dioxide, noise, and heat stan-
dards, a generic standard covering
numerous chemicals, and probably one
covering stress. The outlook is dim
indeed, even without regard to EPA
air and water problems.

Yet the nation cannot function
without the products of our non-
ferrous industry. the companies of
which have almost without exception
been saddled with record debt in
very substantial part due to environ-
mental financing, and they have been
operating in the red. A pollution
abatement expenditure survey of 11
U.S. industries noted that in 1975
the nonferrous industry was leading
all others as to percentage of total
capital invested in environmental con-
trols.® For those who might say we
can pass the cost along to consumers,
our major products are priced as com-
modities in world markets over which
we have little control.

Solution: Compromise

It must be obvious that some solution
in the form of compromise is indicated.
The OSH Act itself could be modi-
fied, and there are studies under way
through the Bergman task force, in
part dealing withe tax incentives, which
may make recommendations in this
direction.*

Other considerations should include
more sophisticated administration of
the Act which takes into account the

real world on the shop floor, the
proper role of personal protective de-
vices rather than prohibitively costly
and frequently unattainable engineer-
ing controls, as well as the record
of positive accomplishments of most
responsible employers in the environ-
mental field. For those without the
know-how and resources, Secretary
Bingham has made suggestions. For
the rotten apples in the barrel, the
Act has sanctions aplenty. Also, greater
attention should be paid to restric-
tions on, and the role of, smoking,
which, according to some experts,
substantially masks and negates much
of the basic data on which many
studies rely.

In particular, management feels that
OSHA should not be an arm of the
international labor unions, or vice
versa, no matter how specious the
appeal in terms of administrative sim-
plicity and willing assistance. It should
also be recalled that approximately
75 percent of the nonagricultural work-
force is not unionized, yet may have
little voice in these matters. For a
recent sample of OSHA'’s call to arms
against employers through unions, 1
refer you to Secretary Bingham’s first
edition of a suggested column for
labor’s media use, forwarded by Special
Assistant Frank Greer on March 17.
We.are almost afraid to look at those
issued April 15 and this month. Labor
should be encouraged to participate
in reasoned discussions and delib-
erations under the OSHA process,
without the trump card of legislation
and regulation which gives it far
more through the Act and its ad-
ministration than might reasonably
be expected through collective bar-
gaining.

#U. S. Department of Commerce, Bureau
of Economic Analysis, Survey of Current
Business, July 1976.
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* Interagency Task Force on Workplace
Safety and Health, created by President
Carter August 5, 1977. Richard I. Berg-
man, executive director.
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Management experienced more than
enough of this phenomenon in indus-
trial relations changes during War
Labor Board days, and as a product
of numerous subsequent government
interventions over the years at various
levels. Naturally, labor’s representa-
tives will not agree with such ob-
servations but they are distillations
of broad management reactions and
therefore not to be ignored. And, I
might suggest that historically unions,
as organizations, profit from and
thrive upon such bread-and-butter
legislation as OSHA. Yet there is a
middle ground, through a mechanism
akin to the Dunlop approach noted
earlier, which the statesmen in labor
should most seriously consider as an
alternative to present usage of the
Act. Certainly we have heard enough
public complaint lately from labor
over alleged abuses of the NLRA.
where it feels the shoe is on the other
foot!

Also, your attention is directed to
the impact of excessive governmental
regulation, both environmental and
otherwise, on our international com-
petitive position, i.e., the “macro”
aspects in contrast to the “micro”
single-industry and company per-
spective. Increased costs of produc-
tion, without lower unit costs and

greater productivity. add up to both
inflation and a noncompetitive posi-
tion as against both developed and
lesser developed countries.

Concern over this threat to our
economy is reflected in such legisla-
tive efforts as that of Representative
Henry Reuss recently in proposing
worldwide standards to protect re-
sponsible countries against unfair
competition resulting from more le-
nient or nomnexistent environmental
restrictions.® Few if any other econo-
mies in this world are trying to keep
up with the environmental Joneses
as are OSHA and our other govern-
mental regulators. with the potential
for ending up with an unusable, non-
salable model which may go the
way of the Edsel. Perhaps Secretary
Bingham and Mr. English have a
ready answer for these risks. but it
is a task I doubt can be met without
the exercise of vastly greater tem-
perance in our approach. as a nation,
to long-range environniental objectives.

In conclusion, as far as my own
company is concerned. we may have
our differences with OSHA and
NIOSH, but our differences lie in
means and methods, not in the ul-
timate goal of preventing occupational
illnesses and injuries to the maximum
extent possible. [The End]

5 House Concurrent Resolution 591. Con-

gressional Record, May 1, 1978, H. 3386.
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A Union Viewpoint

By JAMES D. ENGLISH

United Steelworkers of America

ANY OF YOU are already fa-

miliar with the role of the United
Steelworkers of America in the de-
velopment of arbitration as a princi-
pal method of resolving labor-man-
agement disputes during the term
and at the expiration of collective
bargaining agreements. But the United
Steelworkers of America has also
been very active in advancing the
cause of safety and health on behalf
of its members both during the term
of and following the expiration of
collective bargaining agreements.

A key focus of our activities has
been the Occupational Safety and
Health Administration. Based upon
our analysis of the last eight years
of administration of the Occupational
Safety and Health Act, it is clear that
a new look is now present at OSHA.
We will discuss that new look briefly
below. Before we do so, however, a
few preliminary comments seem in
order.

The Occupational Safety and Health
Administration recently issued a stan-
dard governing worker exposure to
arsenic. Industry representatives have
compared the levels to which work-
ers are exposed to a tablet of aspirin.
I am sure, however, that no industry
representative wishes to suggest that
the inhalation or ingestion of a tablet
of aspirin is in any way comparable
to the inhalation or ingestion of a sim-
ilar quantity of arsenic. There is no
proof that aspirin causes cancer.

IRRA Spring Meeting

There is, however, clear and convinc-

‘ing proof that arsenic does. Indeed,

while everyone might feel comfort-
able in inhaling the fumes from an
aspirin tablet, I would suggest that
no one would want a tablet of arsenic
inhaled into their lungs.

Mr. Soutar has suggested that man-
agement may have to turn to Con-
gress to obtain relief from the burdens
imposed upon it by the regulations
of the Occupational Safety and Health
Administration. We would hope that
when industry seeks relief from Con-
gress, it will be seeking financial sup-
port to clean up the workplace rather
than legislative support exempting .it
from cleaning up the workplace.

We realize that the cost of com-
pliance with OSHA regulations may
be substantial. Such costs should be
borne by the consumer if the costs
can be passed on to the consumer.
If not, the costs should be borne by
the public at large through federal
subsidies.

It is unconscionable to expect that
individual workers should pay with
their lungs and their health so that
members of the public may enjoy
lower prices for the products which
they consume.

The Steelworkers believe in nego-
tiations. We believe we are first-rate
practitioners of the art of collective
bargaining. But we feel that there
is a difference between, on the one
hand, asking for wages at a certain
level and accepting something less
and, on the other, asking that work-
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ers be permitted to toil in an atmo-
sphere free of exposure to carcinogens
and agreeing to exposure to carcino-
gens at some compromise level. Wages
we can compromise on; health is
quite another matter.

The New Look at OSHA

In the union’s judgment, there is
a new look at OSHA. That new look
is not in policies or programs but
rather in personnel—Eula Bingham,
the new head of that agency. The new
policies and programs reflect the
breath of fresh air which has been
brought to that agency by Dr. Bing-
ham. The new policies and programs
are being implemented by new per-
sonnel—not “young kids” who want
to destroy the system but rather young
pragmatists who are very much against
hypocrisy and are committed to work
for worker health.

So far as T know, none of these new
workers attend party meetings or are
attentive to any party line. They do,
however, believe firmly that the eco-
nomic system can provide jobs for all
workers free of exposure to carcino-
genic and toxic substances. These
individuals are turned off by com-
panies which preach the gospel of
safety and health while doing little
themselves to advance it.

Not surprisingly, the fresh breath
at OSHA is constantly being revital-
ized by new and exciting develop-
ments. As with any agency where
new ideas are constantly being in-
jected, the excitement tends to spawn
new events rather than simply react
to them.

One of the truly exciting qualities
of this new look is the openness to
new ideas, whether they be ideas
from unions, management, or other
segments of our society. OSHA is
now open to and willing to accept
pragmatic solutions to problems rather
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than a simple dogmatic regurgitation
of academic industrial-hygiene doc-
trine. An excellent example of this
is OSHA’s recent rulemaking in con-
nection with lead.

OSHA’s traditional approach where
workers were injured because of over-
exposure was to require removal of
the workers from their jobs with any
economic consequences suffered there-
by heing assigned to the realm of “col-
lective bargaining.” In fact, what this
has meant is that where workers are
overexposed, they and not the com-
pany suffer the economic consequences
unless and until the bargaining agent
was able to negotiate (and pay for)
an earnings-protection system.

The new OSHA approach suggests
that the employer should pay for the
removal of the worker from the poi-
sonous environment as a temporary
control measure while the employer
is in the process of cleaning up the
environment. The new approach also
suggests that the existence of this
issue as a collective bargaining mat-
ter does not, by that very fact, rule
it out as an OSHA consideration.

The New Look in Unions

The new look in OSHA corresponds
with a new and developing look with-
in unions themselves. Most major
unions began a number of years ago
to staff up in the health and safety
area. As a result of this new hiring,
many bright, dedicated young men
and women are being brought into
the labor movement—not unlike the
influx of technical and professional
help which the labor movement was
able to obtain in the 1930s and 1940s.
This new influx of talent will show
itself quite strikingly. in my judg-
ment. in another five to ten years.

Another part of the new look of

labor unions is increased worker aware-
ness of the problems of health. Gradu-
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ally, it seems to me, there has heen
a shift away from the emphasis on
compensation for injury (in the form
of workers’ compensation, job clas-
sification, and early pensions) to pre-
vention (through safety and health
committees, environmental monitor-
ing, refusal to work in unsafe areas,

and use of OSHA and EPA).

Notwithstanding the foregoing, how-
ever, it is likely that employer lia-
bility through workers compensation,
negligence suits, and third-party liti-
gation will increase during the near
future until such time as it has brought
a positive reaction from employers
in the form of greater commitment to
workplace clean-up.

In this context, it is my belief
that unions will move at all levels
to stay in front of their members by
seeking new collective bargaining
provisions in the health and safety
area, innovative enforcement of cur-
rent collective bargaining clauses,
and greater and more sophisticated
utilization of government agencies as
well as private resources.

The Old Look in Management

Against this backdrop of new OSHA
personnel and new union pressure in
the safety and health area, the old
look of management continues. Com-
pany doctors, hygienists, and lawyers
spend much of their time combating
workers’ compensation cases, playing
an essentially negative role in stan-
dard-setting proceedings and defend-
ing against OSHA citations. Such
personnel are also used to defend
against the actions of the Environ-
mental Protection Agency and related
environmental agencies.

The company message to the gov-
ernment is the same as it was ten
years ago. Company myrmidons as-
sert that there is no health problem
and, if there is a problem, it is as-
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cribed to poor worker-hygiene prac-
tices. (Thus, lead workers suffer not
because of their high exposure to
lead but because of their propensities
to pick their noses and bite their
fingernails,) Further, company repre-
sentatives suggest that these matters
are new and should be studied more,
that the problem is not nearly as
bad as it would seem, and that it
should be solved through the use of
respirators rather than the imple-
mentation of financially burdensome
engineering controls and work prac-
tices. FFurther, companies argue that
engineering solutions are technologi-
cally infeasible and that where they
are feasible they are too costly. In
summation, as we all recognize, the
real objection to cleaning the work-
place is «cost.

There is no denying the fact that
high costs are involved. There is no
denying that those costs eat into
profits and eventually into dividends.
But the failure to commit money re-
sults in more workers contracting,
suffering, and eventually dying from
cancer and other illnesses because of
their employment.

But let me pass over the moral
question and look at the balance sheet
for a moment. In my judgment, re-
sistance-judgments represent short-
sighted and incomplete balance-sheet
determinations. The question is not
whether to clean up the workplace but
when. Corporations can pay now or
pay at inflated prices later—but sooner
or later the price will have to be paid.
Short-range balance-sheet economies
overlook a number of not so hidden
costs including the following :

(1) Resources expended to delay
now cannot be recouped later. They
are not capital investments.

(2) The waste of talented person-
nel utilized to delay could have been
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directed in some other more profitable
endeavor.

(3) The employment cost of non-
compliance must be measured in more
than workers’ compensation payments;
it must include increased absenteeism,
increased sickness and accident costs,
increased medical care costs (and we
all know how such costs are ac-
celerating lately), and increased dis-
ability costs.

(4) Workers cynicism because of
company hypocrisy on the issue will
lead to decreased productivity be-
cause of wildcat strikes, slowdowns,
and other involuntary and even im-
perceptible employee reaction.

(5) There will be a loss in public
image as disclosures from new stud-
ies occur and past company resis-
tance is placed in the perspective
of these new disclosures.

(6) Companies which feel that they
cannot afford the big investment now
ought to consider the consequences
that flow from the possibility that
they might be even less able to af-
ford it in the future.

(7) For those who have a generally
negative attitude toward lawyers, I
would suggest that you consider the
fact that there are a lot of lawyers
deprived of income because of no-
fault laws. Corporate shelter because
of workers’ compensation laws is not
likely to survive the imagination and
ingenuity of personal-injury lawyers.

I would respectfully suggest that
if corporations themselves engaged in
the kind of wcomplete cost-benefit
analysis that they so vehemently de-
mand of OSHA, their decisions to
resist and delay might be different.

A New Look in Management

There is a new look in OSHA. A
new look is evolving in unions. What
is needed now is a new approach in
management. However, a simple de-
cision to invest a substantial amount
of cash is not nearly enough. What
is needed as one element is a com-
pletely integrated industrial relations
approach. That approach should in-
clude the following elements: (1)
Recognize and internally communicate
the existence of a health problem. (2)
Advise and sensitize employees in an
effective manner to the health problem.
Respirators will be used more fre-
quently if the company says there
is a health problem than if the com-
pany says OSHA and the union re-
quire that respirators be worn. (3)
Elicit employee and union coopera-
tion by showing commitment in a
concrete way. At one plant of U. S.
Steel (Fairfield, Ala.), management
did just this. The result was such a
dramatic and substantial improve-
ment in the coke-oven-work enforce-
ment that the Occupational Health
and Safety Administration hased a
substantial part of its coke-oven stan-
dard on the Fairfield experience. The
Fairfield experience is a triumph of
good industrial relations by persons
who are not practitioners in that art,
but who were sincerely interested in
saving their plant and worked to-
gether to accomplish that objective.
(4) Invest funds in controls—not in
lawyers. (5) Call the small business
lobby off of OSHA’s back, or you will
suffer in the long run. {The End]
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Another Viewpoint

By RUTH O.

Occupational Safety and
Health Review Commission

T IS AN opportune time to discuss
with you on behalf of the Chair-
man, Timothy F. Cleary, the prospect
of new Commission rules_that could
dramatically affect the énforcement
of safety and health in the workplace.

The Act’s legislative history states
clearly and court rulings contemplate
that Commission procedures should
provide for speedy but fair proceed-
ings. We know more speedy adjudica-
tion can be accomplished. The pur-
pose of assuring safe and healthful
working conditions can be achieved
only if litigation is conducted fairly
and expeditiously. Formal procedures
need not be followed in every case
contested before the Commission. By
“formal,” I mean the potpourri that
we now have combining the formal
adjudication requirements of the APA,
the Federal Rules of Civil Procedure,
and the Federal Rules of Evidence.

“The Commission has, for some time,
toyed with various means and pres-
sures to reduce the time in processing
cases. Due process does not have to
be excessively rigid. There should be
a quicker resolution of the easy issues
30 more time can be given to the hard
issues.

We believe that at least two pro-
cedures are needed. First, a proce-
dure for the hard cases, requiring
time for full discovery. extensive
testimony of competing experts, and
perhaps copious documentary evi-
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ROBINSON

dence. This may be needed for health
or safety cases having complicated
fact situations. The second, or sim-
plified, informal procedure is needed
for simple cases in which the issues
are clearly defined and the operative
facts are uncomplicated. Now let me
summarize our current rules so the
Chairman’s proposal can be appreciated.

Current Procedure

The Commission’s jurisdiction in
a safety case is invoked when an em-
ployer contests an OSHA citation
alleging violation of a statutory duty,
usually a breach of specific regula-
tions. All cases are handled by the
rules published in Part 2200 of Title
29 C.F.R. These are the formal pro-
visions of the Administrative Proce-
dure Act (5 U.S.C. sections 556 and
557) with some additional trappings,
such as most of the Federal Rules
of Civil Procedure.

Upon receipt of an employer’s no-
tice of contest, the Secretary of Labor
immediately advises the Commission,
which dockets the case and notifies
all parties. Within 20 days of receiv-
ing the notice of contest, the Secre-
tary must file the complaint contain-
ing his allegations. The employer
then has 15 days to answer. Any al-
legations not denied are deemed ad-
mitted.

After the Commission dockets a
case, the parties will be notified of
the time and place of a hearing be-
fore a Commission Administrative Law
Judge (ALJ). A prehearing confer-
ence may or may not be held. There
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are usually some settlement efforts,
and we note a growing use of dis-
covery.

As for discovery, requests for ad-
missions can be filed as a matter of
right. However, discovery depositions
and interrogatories are not allowed
except by an order of the ALJ or
Commission.

Subpoenas may also be obtained
subject to a motion to quash. After
the filing of pleadings, the prehearing
conferences, and completion of dis-
covery procedures, the ALJ assigned
to hear the case issues a notice of
hearing.

Any hearing is held as close as
practical to the scene of the alleged
violation. This is the plain sense of
venue.

Because of the trappings that I
have mentioned, the hearings resemble
routine trials in the federal district
courts. In fact, our hearings are as
close as you can get to a civil trial
in a federal district court.

Upon conclusion of the hearing,
the parties may, of course, submit
proposed findings of fact, conclusions
of law, and supporting briefs.

The judge then issues a decision,
consisting of findings of fact. con-
clusions of law, and an order affirming,
modifying, or vacating the citation or
proposed civil penalty or directing
other appropriate relief. The judge’s
decision must include the reasons for
the disposition and subsidiary find-
ings of fact must be made if they
are crucial to the resolution of hroader
factual issues.

These procedurés no doubt provide
for a fair and impartial hearing. But
there is pot an adequate balance be-
tween the need for procedural due
process and the need for the swift
adjudication that’ Congress plainly
contemplated. Too often the work
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being done and alleged to be hazardous
is completed, or almost completed,
before the adjudication is completed.

Safety compliance must be timely
in order to be most effective. We are
not just paper-shuffling. We are de-
ciding «cases involving human beings
just like yourselves.

Proposed Procedures

Simple cases involving uncompli-
cated facts should be handled more
swiftly. Consequently, the Chairman
intends to revive a proposal for in-
formal adjudication that he initiated
some 3-4 years ago. Under his pro-
posal, the parties would be encour-
aged to waive rights to a full formal
hearing.

The informal procedure would dif-
fer from existing procedure in the
following ways: (1) All pleadings
would be oral rather than written
and would be stated at the beginning
of a conference-hearing. (2) The use
of a verbatim transcript would be op-
tional. A summary of evidence, made
by the Judge, could be used in lieu
of a transcript. (3) The judge’s de-
cision would be issued promptly after
the end of the proceedings. (4) The
filing of proposed findings of fact and
conclusions of law would be waived.

Informal hearing procedures would
apply only when all parties had waived
their rights to a hearing under the
Commission’s rules of procedure. The
contesting party would waive his
right to a formal hearing either in his
notice of contest or by later filing a
notice of waiver directly with the
Commission’s executive secretary.

If a party files a waiver notice, any
other party would hbe deemed to have

‘waived his right to a formal hearing

unless he files a written intention not
to waive this right.

Parenthetically, we note that the
cost of litigating would be reduced
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in many cases by having no transcript.
While legal fees are high, a party may
want legal counsel in deciding whether
to go the formal or informal route.

Under the informal procedure, rele-
vant evidence would be offered and
the parties could submit a deposition
based upon an agreed statement of
facts or could agree to admit as evi-
dence any pertinent information re-
gardless of its form or the manner
in which it is submitted.

Under this proposal, parties would
cross-examine and be given a rea-
sonable opportunity to present oral
arguments, unless these rights were
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waived. Upon agreement, the parties
could accept a summary of the oral

testimony that would be made by
the AL]J.

These changes in Commission pro-
cedures can hasten decisions that are
crucial to the goal of occupational
safety and health. Adjudication would
also be less costly and therefore at-
tractive to small employers and em-
ployees alike,

We are excited by the prospect of
proposing rules along these lines and
I trust you will think about these
ideas and share your thoughts with us.

[The End]
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Jobs and Income for Black Americans

By BERNARD E. ANDERSON

University of Pennsylvania

URING THE PAST YEAR, several developments directed

public attention to the economic status of black Americans.
In his opening statement to the National Urban League Annual Con-
vention, Vernon Jordan reviewed the social and economic progress
of blacks and triggered a sharp exchange with President Carter over
federal efforts to reduce unemployment.

Shortly after this incident, the July 1977 unemployment statistics
were released, revealing a serious deterioration in the labor market
position of blacks, while white unemployment declined significantly.

Early this year, a spate of articles appeared in national news-
papers and magazines recognizing the passage of 10 years since the
release of the 1968 Kerner Commission Report on civil disorders
and the death of Dr. Martin Luther King, Jr. Most of the articles
traced the economic and social progress of the black community
during the past decade and attempted to place current developments
in historic perspective.

These developments sparked a debate about the extent of eco-
nomic progress among blacks and the role of the federal government
in correcting the present effects of past discrimination. There is a
growing perception among white Americans that black advancement
has become self-sustaining and needs no further assistance. This
attitude is reflected in the increasing resistance to affirmative action
programs, and even in decisions of the federal courts which estab-
lished many legal precedents protecting black progress during the
1960s. In several significant cases, the courts have shown increasing
concern for the potential damage to the interests of white males when
remedies are designed to correct discrimination.

Many blacks view these developments with growing alarm. They
know the degree of progress in employment and income is far less
than commonly assumed. And they also know that many of the gains
are tenuous and uncertain at best. Black leaders, in particular, are
not at all convinced that black economic progress is secure; instead

* These remarks were prepared for and presented as a luncheon address
before the IRRA Spring Meeting.
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they believe continued and expanded
efforts on behalf of blacks are neces-
sary if the nation is ever to achieve
economic equality.

In order to place this issue in per-
spective, it might be useful to trace
the major trends in the employment
and income position of blacks during
the past decade, and to review the
more important developments of the
last several years. Such a review can
serve as the backdrop for an assess-
ment of current public policy require-
ments to further reduce economic
inequality in American life.

In 1974, there were 10.3 million
blacks in the labor force. This was
a rise of about one-third since 1960,
a rate of increase somewhat faster
than for the total labor force. During
the 1960 decade, employment among
blacks rose 34 percent to 9.3 million
compared with 31 percent to 85.9 mil-
lion for the total labor force. Thus,
while blacks represented about 11
percent of the total civilian labor force
in both 1960 and 1974, their share of
gains in employment during the decade
was somewhat larger: they accounted
for nearly 12 percent of the employ-
ment growth, although they held just
over 10 percent of the jobs at the
beginning of the decade.

Occupational progress was also no-
ticeable among .blacks during the
1960 decade. This was especially true
of the improvements in the highest
paying occupations. Between 1960
and 1970, the number of blacks in
professional and technical fields in-
creased by 131 percent (to 766,000)
while the total employment increase
in such occupations was only 49 per-
cent (to 11.1 million). Blacks had
progressed to the point where they
accounted for 6.9 percent of the total
employment in these top occupational
fields in 1970, compared with 4.4 percent
in 1960. They got just over 9 percent
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of the net increase in such jobs dur-
ing the decade. At the same time,
the number of black managers, of-
ficials, and proprietors (the second
highest paying category) rose two-
thirds (to 297,000) compared to an
expansion of 17 percent (to 8.3 mil-
lion) for all employees in this category.

In the 1960s, black workers left
low-paying jobs in agriculture and
household service at a rate two to
three times faster than did white
workers. Largely because of these
trends, blacks accounted for about
11 percent of employment in agricul-
ture in 1970, less than their share in
1960 when the proportion was 16 per-
cent. Movement of blacks out of pri-
vate household employment and un-
skilled labor jobs was even more rapid.

But the accelerated movement of
blacks out of the positions at the
bottom of the occupational pyramid
did not flow evenly through the en-
tire occupational structure. For ex-
ample, in 1970, blacks still held about
1.5 million of the service jobs outside
private households—most of which
require only modest skills. This repre-
sented about the same proportion of
such jobs they held in 1960. Moreover,
the number of blacks holding semi-
skilled operative jobs rose by 42 per-
cent during the decade. Many jobs
in this group are especially vulner-
able to technological change and com-
petitive threats from foreign imports.

Thus, although blacks made sub-
stantial progress during the 1960s,
many remain concentrated in posi-
tions requiring little skill and offering
few opportunities for further advance-
ment. It is clear that blacks who are
well prepared to compete for the
higher-paying positions in the oc-
cupational structure have made mea-
surable gains. Nonetheless, there con-
tinues to be a major disparity between
the occupational status of blacks com-
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pared with other workers in the
American labor force, and the oc-
cupational gap continues to generate
higher unemployment and lower in-
come among blacks.

Blacks and the Business Cycle

The economic gains registered by
black workers during the 1960s were
shaken by the two economic reces-
sions experienced since 1969. During
the 1969-70 recession, blacks bore a
major share of the increased burden
of unemployment, but shared to a
lesser extent in employment gains
during the 1971-72 recovery. For ex-
ample, blacks lost 300,000 jobs be-
tween 1969 and 1971, at a rate double
that of whites. After two years of
recovery, however, unemployment
among whites was 378 thousand lower
than before the recession, while un-
employment among blacks was 109
thousand higher.

Before blacks could fully recover
from the 1969-71 recession, the cycle
dipped again and the nation entered
the worst economic decline it ex-
perienced in the past 40 years. Dur-
ing the 1973-75 recession, blacks lost
over one-half million jobs—account-
ing for more than 18 percent of the
recession-induced decline in employ-
ment. For the economy as a whole,
the total unemployment rate averaged
8.5 percent in 1975 ; but for blacks the
average for the year was 13.8 percent.

The recovery from the last reces-
sion has been uneven in many re-
spects but was characterized by a
sharp rise in employment during 1977.
More than 4 million jobs were created
last year—the largest annual increase
in employment in any 12-month pe-
riod during the postwar years. The
vigorous employment expansion en-
couraged many blacks who were not
in the labor force to seek jobs. Un-
fortunately, these persons failed to
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obtain jobs at a rate commensurate
with their labor force growth, and
the unemployment rate among black
workers increased during the year,
while that among whites declined.
The deterioration in the unemployment
experience of blacks during 1977 was
not concentrated in any sector of the
economy, but was widespread across
a wide range of industries. Thus, to-
day in the 36th month of the recovery
from the worst recession in four
decades, blacks still find their un-
employment rate (11.8 percent) double
that of whites (5.2 percent) and sub-
stantially above the level existing at
the time the recession began,

Black Youth

Perhaps the most seriously disad-
vantaged group in the black commu-
nity is black youth. Their unemploy-
ment rate has been in the neighborhood
of 40 percent for more than a year.
Indeed, the unemployment rate among
black teenagers has been above 25
percent for two decades and has steadi-
ly worsened relative to white youth
and to the labor force as a whole, in
both good times and bad.

An increasing number of black youth
have simply given up the search for
work and have withdrawn from the
labor market. If the discouraged youth
were added to the unemployment,
measured by the standard definition,
the black teenage unemployment rate
would be closer to 60 percent than to
the reported rate of 37 percent.

Many factors help explain the dif-
ficult labor market experience of black
youth. Increased school attendance
certainly helps explain their reduced
labor force participation, and many
of the teenagers counted as unem-
ployed are seeking part-time jobs.
But school attendance does not ex-
plain why black teenage unemploy-
ment has worsened steadily over time

August, 1978 e Labor Law Journal



and remains more than double the rate
among white teenagers.

Some economists say the minimum
wage is the major contributing fac-
tor, but the effect of minimum wages
on youth unemployment is not clear.
The econometric studies of this ques-
tion are inconclusive because they
fail to separate out the unique effect
of the minimum wage on youth un-
employment rates compared with fac-
tors such as increased labor supply,
school attendance, general wage in-
creases, and the impact of locational
variations in the youth population.

Finally, discrimination against youth,
and black youth in particular, un-
doubtedly contributes to youth job-
lessness, but discrimination is not the
full explanation for the difficulties.
Few would argue that discrimination
is more serious today than three dec-
ades ago, yet black youth unemploy-
ment today is substantially higher
than during the earlier period.

Whatever the reason, the evidence
clearly shows a major gap between
the job-seeking and job-finding ac-
tivity among black youth. Between
1976 and 1977, for example, the black
teenage labor force grew by 3.0 per-
cent compared to 3.2 percent among
white youth. But employment of white
youth grew by 5.0 percent, while em-
ployment among black youth grew
by less than 1 percent. As a result,
white youth unemployment declined
by 6.0 percent, while unemployment
among black youth increased by 6.4
percent.

Black Income

The persistent problems of unem-
ployment among black workers have
adversely affected the growth of in-
come in the black community. From
1974 through 1976, the median in-
come of black families, when adjusted
for inflation, remained at $9,242, while
the median income of whites increased
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from $15,478 to $15,537, an increase
of 3.8 percent. Thus, blacks have lost
ground since 1969 when their real
income, at $9,315, was 61 percent
that of the average white family.

But not all blacks have fared poor-
ly during this period. The propor-
tion of black families with incomes
above $25,000 (in 1976 dollars) rose
by 22 percent from 1969 to 1976. Simi-
lar gains were recorded by black fami-
lies earning between $15,000 and $25,-
000 per year. It should be noted,
however, that the higher income earners
(i.e., families with $25,000 or more
per year) represented only 6.8 per-
cent of all black families in 1976, less
than half the proportion of white
families with similar incomes.

At the opposite end of the income
hierarchy, deterioration in the status
of blacks was reflected in the number
of families with incomes less than
$5,000 per year. The proportion of
blacks in that income group increased
by 4 percent during the six-year pe-
riod, while the proportion of whites
in the lower income group declined
by about 11 percent. These trends
have led to a widening gap within
the black community between those
in the middle-income position and
those with incomes below the poverty
level. Ironically, the increasing in-
equality of income distribution among
blacks has occurred at the same time
that income distribution among whites
has moved toward greater equality.

Policy and Progress

This review of labor market trends
bears out our major conclusion: black
economic gains are closely tied up
with the state of the general economy.
But economic growth alone is not
enough to insure economic equality.
In many respects, the black com-
munity is like a caboose on a train.
As the train speeds up, so does the
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caboose, and as the train slows down,
the last car does also, But in the na-
ture of the case, the caboose never
catches up with the engine.

This analogy has its limitations,
but the point is that two ingredients
are necessary to achieve €conomic
equality: (a) a vigorous and healthy
economy, and (b) special efforts to
ensure that blacks and other minori-
ties enjoy the fruits of economic pro-
gress.

In accomplishing that objective, it
is important to recognize that dif-
ferent economic policies might have
different effects on various groups.
For example, the major economic
policy question today is whether our
major emphasis should be on further
reductions in unemployment or con-
straint to reduce inflation. There is
a pervasive fear that if the economy
moves ahead too fast, the result will
not be balanced growth, but worsen-
ing inflation. Much of the attention
in economic policy formulation is
shifting from ways to hasten the de-
cline in unemployment, and toward
ways to restrain inflationary pres-
sures. Whatever their merits, I be-
lieve such policies will exacerbate
racial inequality in economic life.

There are many doubts about the
validity of the trade-off between in-
flation and unemployment, and in re-
cent years, some economists have
played down the significance of the
trade-off as a device for assessing
domestic economic policies. But to
the extent that a trade-off might exist,
the key questions are “Who gains
and who loses from the inflation?”
and “Who gains and who loses from
the unemployment ?”

An assessment of past economic
trends shows that minorities and the
poor gain relative to others when la-
bor markets are tight and the demand
for labor is high, even if those condi-
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tions are accompanied by a somewhat
higher rate of inflation than has been
customary. That is not to suggest
that the solution to the employment
problems of blacks and other minori-
ties will be found in worsening infla-
tion. Instead there must be a more
determined effort to deal with the in-
flationary pressures in the economy
while attempting to stimulate growth
necessary to reach full employment.

Recent experience has shown that
policies that sacrifice full employment
in the hope that they will generate
price stability usually result in both
higher levels of unemployment and
inflation. Such policies are especially
harmful to the economic interest of
the black community.

A much better solution to the dis-
tributional imbalance of unemploy-
ment is targeted labor market poli-
cies, including the use of public ser-
vice jobs as a device for reducing
structural unemployment. Manpower
programs have been maligned as in-
effective and wasteful, despite the
fact that every careful study of such
programs has shown benefits exceed-
ing costs to both society and to the
individual participants. The problem
with manpower programs is not that
they do not work, but that those with
a record of success have been hard-
ly tried. Evidence shows that train-
ing programs emphasizing the acqui-
sition of skills pay off in terms of
increased earnings and greater job
stability for disadvantaged workers.
Yet most of the emphasis under Title
I CETA programs has been on part-
time work experience which has little
skill content.

Efforts to reduce inflation should
include a greater commitment to tar-
geted labor market policies designed
to remove labor market bottlenecks.
In fact, the expansion of such efforts
would be better than a generalized
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tax cut if the goal of economic policy
is both balanced growth and greater
economic equality.

Equal Employment Opportunity

Race and sex discrimination con-
tinue to perpetuate employment and
income inequality between blacks and
other members of American society.
Despite legal protection for equal op-
portunities, the black worker is still
the last to be hired and--the first to
be fired, and although discrimination
is less pervasive today than in the
past, there are numerous deviations
from full equal opportunity in the la-
bor market.

Many majority group persons think
their employment opportunities will
be jeopardized by affirmative action
for minorities and women, and they
have turned to the courts for pro-
tection. The courts have shown in-
creasing willingness to listen. Uncer-
tainty about the impact of affirmative
action on white males undoubted-
ly reflects an awareness of limited
opportunities in the labor market,
stemming in part from the increasing
competition among legally protected
groups for good jobs that offer pro-
motion opportunities. Prospects for
limited economic growth, coupled with
slower upgrading, will continue to
exacerbate competition among mi-
norities, women, and others through
1978.

But, affirmative action should con-
tinue to be a major device for equalizing
labor market opportunities. Unfor-
tunately. there is much confusion
about what affirmative action really
means. The confusion stems from con-
cern over the use of quotas.

Often the courts have imposed nu-
merical quotas as a remedy to cor-
rect the present effects of past dis-
crimination, but only after the facts
of the case indicated clearly that equal
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opportunity was unlikely to occur in
the absence of a precise numerical
hiring requirement. Many legal scholars
have noted the long tradition with
such rémedies in American jurispru-
dence. In cases where no discrimina-
tion has been found, quotas are neither
legal nor necessary.

Affirmative action is not synony-
mous with quotas, but rather involves
a broad set of procedures designed
to insure that recruitment, selection,
promotion, and other personnel pro-
cesses provide an equal chance for
minorities and women to compete.
When affirmative action is effective,
more members of the minority and
female groups will be hired and up-
graded without the need for specific
quotas. The goals and timetables of
most affirmative action plans are guide-
posts to performance assessment, not
fixed requirements limiting managerial
decisions. Effective affirmative action
plans are likely to exceed the estab-
lished goals as often as they reach
them. But without affirmative action
requirements, it is unlikely that con-
tinued progress will be made toward
increasing the relative labor market
position of minorities and women.

Blacks and the Urban Crisis

The labor market position of blacks
is closely tied up with the urban
crisis. Much of the continuing malaise
of black unemployment and reduced
income can be explained by the heavy
concentration of blacks in hardship
cities, About 60 percent of the nation’s
unemployed blacks live in the cen-
tral cities and are concentrated in
the low-income areas of the cities.
Whites are much more dispersed geg-
graphically, and far fewer are located
in depressed central-city areas.

The failure of black unemployment
to decline more in line with the ex-
pansion of jobs is due in large part
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to the failure of the cities to bounce
back sharply from the 1973-75 reces-
sion. Many cities, especially those in
the North and Midwest, still have
unemployment rates substantially above
the national level two years into the
recovery. These cities, such as New
York, Philadelphia, Chicago, Cleve-
land, and St. Louis, have lost large
numbers of semiskilled, manufactur-
ing jobs that long represented the
backbone of employment for urban
blacks. The recovery has seen the
service industries grow rapidly, but
not the manufacturing industries lo-
cated in the urban areas.

Few proposals for improving the
economic status of blacks are more
important than the development of a
national urban policy. The black un-
employed are seriously disadvantaged
by their disproportionate concentra-
tion in areas where jobs are declining
and the prospects for economic de-
velopment are dim. Such communi-
ties deserve special attention in na-
tional policy in order to produce more
balanced growth in economic progress.

But in shaping a national urban
policy. the needs of urban minorities
must be kept uppermost in the minds
of policymakers. Whether consider-
ing an urban development bank, tax
credits to the private sector to stimu-
late job creation, or fiscal relief for
municipalities, it is important to ask:
“What short-term impact will the
measures have .on urban unemploy-
ment?” Proposals that do not hold
promise for narrowing the job and
income gap between minorities and
others will not contribute significant-
ly to the advancement of the economic
well-being of the urban communities
as a whole.

In conclusion, the main require-
ment for eliminating economic in-

equality in American life is for the
nation to develop a vision of what
it might be in the absence of racial
discrimination. If anything, the ab-
sence of such a vision may be the
major obstacle to the pursuit of pub-
lic policies and public and private
behavior that would ameliorate eco-
nomic inequality.

But some have expressed a vision
of what the nation might be like with
equal opportunity for all. One such
person is Charles W, Bowser, a black
attorney in Philadelphia and former
Director of the Philadelphia Urban
Coalition. During his campaign for
mayor several years ago, Bowser wrote
a poem based on the standard “America
the Beautiful.” He recalled that as
a boy, he enjoyed singing:

“O beautiful for spacious skies/
for amber fields of grain/for purple
mountains majesty/above the fruited
plain....”

But the song did not relate to his
experience in the North Philadelphia
neighborhood where he grew up. In
order to make the song more mean-
ingful, he amended it in the follow-
ing way:

“O beautiful for spacious skies/
for asphalt streets of joy/ for decent
homes and decent schools/for every
girl and boy.

“O beautiful for spacious skies/
for jobs and health and hope/for an
end to crime, and end to lies./and
an end to devil dope.

“O beautiful for spacious skies/
for justice fair and true/for an equal
chance to all who try/to make their
dreams come true.

“America, America, God shed his
grace on thee/and crown thy good
with brotherhood/from sea to shin-
ing sea.” [The End]
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SESSION i

CETA Atfter Four Years:

Achievement and Controversy

Current Program Developments and
New Initiatives

By ERNEST GREEN

Assistant Secretary of Labor for Employment and Training

HE COMPREHENSIVE EMPLOYMENT AND TRAINING

ACT of 1973 (CETA) has largely succeeded in its original ob-
jective of adjusting the delivery of employment and training services
to the realities of local labor markets. It has done so in the face of
numerous unexpected developments: recession which hit soon after
it came into being, the consequent need to switch from emphasis on
combating structural unemployment to emphasis on emergency counter-
cyclical measures, and CETA’s use as a key tool in this Administra-
tion’s economic-stimulus package. Expenditures for CETA have gone
from $3.1 billion in FY 1975 to $5 billion in FY 1976 to a requested
$11.4 billion for FY 1979. The increase from FY 1976 to 1979 would
be 130 percent, and enrollment opportunities would have doubled
to 1.5 million.

There are many signs that the economy is accelerating its turn-
around and that the $21 billion economic-stimulus package (about
half of which has been administered under CETA) has had some
very beneficial effects: ’

Four million jobs were created last year and the employment
level is the highest it has been since World War I1.

The number of unemployed dropped by a million people, bring-
ing unemployment down to its lowest level since 1974.

There have been employment increases in manufacturing, con-
struction. and services.

‘CETA enrollment accounts for 25 percent of the increase in
total black employment since 1977.

Between the second quarter of 1977 and the most recent few
months, the number of employed minority youth went up 11.5 per-
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cent (against a gain for employed
white youth of 3 percent) and the
number of employed minorities went
up 4 percent (against a gain for em-
ployed whites of 2.5 percent).

Time to Attack

All of these promising developments
only make more glaring the struc-
tural disparities which still exist, and
they underline the need for a massive
attack on structural unemployment.
Total unemployment is still higher
than it should be in order for us to
have economic strength and steady
growth, and the problem is partic-
ularly critical for minorities, youth,
women, and other specific segments
of the workforce.

The black/white differential is un-
deniably our worst unresolved prob-
lem. The black unemployment rate
is 12.4 percent, which is more than
twice the jobless rate for whites.
The abysmal unemployment rate for
black teenagers actually increased
slightly over the last year. For all teen-
agers, the unemployment rate is 17.3
percent. and for teenage high-school
dropouts—of whom there have been
at least 700,000 in every year of this
decade—the jobless rate is 20 percent
overall and 41 percent for minorities.

What we are seeing in many cases
is that improvements in the employ-
ment situation are bringing many
discouraged workers back into the
labor force. While this means that
statistics will not reflect very rapid
gains and that we should not have over-
inflated expectations, it also means
that we must maintain improvement
so that those who have been attracted
back to the workforce will not get
discouraged all over again.

The case for a massive attack on
structural unemployment is clear, and
our proposals for CETA reauthoriza-
tion are designed to make the act a
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vital force in the attack and to cor-
rect the deficiencies which have be-
come apparent in the course of CETA’s
development. Public-service employ-
ment (PSE), while it is expected to
phase down after FY 1979, will remain
as an important weapon against coun-
tercyclical unemployment.

Following, then, are our objectives
for CETA reauthorization, how we
hope to attain them, and how they
relate to what has already happened:

(1) Better Targeting, Our major
priority is targeting our activities to
meet the needs of those workforce
groups hardest hit by severe unem-
ployment and underemployment. This
is exemplified in our proposals by
limiting the comprehensive employ-
ment and training services title #II
(formerly Title I) to the economically
disadvantaged. It is also exemplified
by provisions for moving rapidly ahead
on our job-training initiatives, such
as those for youth, veterans, older
workers, farm workers, and native
Americans.

Upgrading the quality of our job
training is extremely important,
whether this means more on-the-job
training, elimination of occupational
stereotyping by race and sex, or open-
ness to new and improved techniques.
To better target the training. we have
sought to insure a greater role for
all segments of a community, par-
ticularly community-based organiza-
tions and the private sector. The list
of CBOs has been updated, and we
have increased our outreach efforts
and our operational support to CBOs.
The private sector will be discussed
in a moment,

To facilitate flexibility in our tar-
geting. we propose changing Title
ITI. the national training title, to
authorize service to specific target
groups rather than requiring it, and
we propose to add such target groups
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as displaced homemakers and the
handicapped. Up to 20 percent of all
funds except those for the PSE title
(Title VI) could be used for Title ITI.

(2) Consolidation of Public-Service
Empioyment. All PSE, except for a
limited amount under Title II, will
come under Title VI. Through FY
1979, we propose to maintain the
present level of approximately 725,000.
Beyond that point, we are seeking
a base of 100,000 jobs in high-un-
employment areas and another 100,000
jobs for every one-half of a percent-
age point over an unemployment rate
of 475 percent. To emphasize the
countercyclical nature of this title, we
are proposing eligibility for people from
families which have been economically
disadvantaged for at least three months.

Proposals

Several of our proposals are de-
signed to further eliminate the prac-
tice of substitution:

The focus will be on entry-level
positions.

‘There will be a 78-week limit to
participation, and we will do every-
thing we can to deemphasize the use
of participants for long-term mainte-
nance of state and local governmental
services.

While the limit on wages is $10,000
per position, we are aiming for an
average of $7,800, and we are recom-
mending that only 10 percent of a
prime sponsor’s enrollees be allowed
to receive wage supplements from the
sponsor.

Wage supplementation would be
restricted to the amount required to
bring the $10,000 wage to the pre-
vailing wage of the appropriate entry-
level job.

Substantial reduction of the prob-
lem should result from the newly
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formed special investigation office’s
efforts to eliminate fraud and mis-
management in CETA.

Our expansion of PSE from 280,000
enrollees less than a year ago to more
than 750,000 enrollees in March has
been an extremely beneficial achieve-
ment. It is expected to be the founda-
tion for the job component of the
Administration’s Welfare Reform pro-
posals. This component is expected
to provide 1.4 million slots by FY
1980, which means that about 2.5
million people annually would be served.
This component would be folded into
the structural measures of a reautho-
rized CETA. Pilot projects for the
jobs component, involving 50,000 jobs
and $200 million, are authorized under
Title III.

Our expansion of PSE through
specific, constructive projects (an ap-
proach we aim to continue) and our
focus on expanding participation
among those who are at lowest in-
come levels and who have been long-
est out of work, has paid valuable
dividends. Latest figures indicate, for
instance, that participation rates for
minorities and women have increased
10 to 15 percentage points from the
rates in FY 1976, There have also
been gains for veterans, AFDC recip-
ients, and other workforce segments.

The latest figures also indicate pro-
gress toward another key goal of the
expansion: to move participants into
unsubsidized employment. More than
a third of last fiscal year’s partici-
pants in CETA Titles I, II, and VI
moved into unsubsidized jobs, and
more than two-thirds represented
positive termination such as unsub-
sidized employment, return to school,
or entry into military service. The
increase in transition to unsubsidized
jobs was particularly noticeable in
Title V1. The private sector contributed
much both in terms of designing pro-
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grams and in providing funding sup-
port. We have also largely succeeded
in yet another aim of the PSE ex-
pansion: to fund at least one-third
of the new Title VI jobs through
community-based organizations. Ex-
perience so far indicates that the
CBOs are performing many tasks
which would otherwise not be per-
formed and that they are doing so
with a high degree of humaneness
and sensitivity.

Our emphasis on minimizing sub-
stitution in the expansion has brought
good results, too. In the recent Brook-
ings Institution report on substitu-
tion—a report done for the National
Commission on Manpower Policy—
substitution was only 8 percent of
PSE expansion against an average
of 18 percent for CETA job programs
in general :

More Obijectives

(3) Consolidation of Y outh Programs.
Structural disparities in the youth
area are greater than anywhere else.
All our new youth programs, except
for the Young Adult Conservation
Corps (Title VIII) will be in Title
IV, in addition to the Job Corps and
Summer Youth programs. This Ad-
ministration’s proposal for a $700
million increase in spending for our
activities under the Youth Employ-
ment Demonstration Projects Act of
1977 would bring the magnitude of
new youth programs to $1.2 billion.
Nearly $2 billion has been requested
for FY 1979—a 260 percent increase
over FY 1977. The act creates nearly
200,000 work and training positions
for young people.

Our youth outlays represent the
largest devotion of resources ever to
a long-standing problem area. How-
ever, we must recognize the fact that
even if we achieve maximum success,
the youth area will still present prob-

516

lems—it is estimated that a 4.75 per-
cent unemployment rate in 1983 will
reduce teenage unemployment to 11
percent and black teenage unemploy-
ment to 22.1 percent.

Under the CETA reauthorization
proposals, the eligibility criteria for
the youth programs have been made
more consistent. For the Job Corps,
we propose such improvements as
facilitating increased enrollment, par-
ticularly of women, and facilitating
increased living allowances. To help
ensure the maximum use of 5 percent
Vocational Education funds and to
facilitate the closest possible CETA/
VOCED coordination, we propose
that these funds be provided directly
to prime sponsors.

(4) Improving CETA Delivery and
Coordination. We will continue our
emphasis on eliminating duplication
among service deliveries. The reau-
thorization proposals will increase the
coordinative role of governors and
will ensure a more active role by
substate jurisdictions in balance-of-
state sponsorships. In the coordina-
tion and special services plan required
from each governor, there will be
specific procedures for assuring that
prime sponsors dovetail their efforts.
Prime sponsor planning «councils and
state employment and training coun-
cils will be greatly strengthened.

(5) Increasing Private-Sector Involve-
ment. In addition to the private-sector
linkages provided for elsewhere in the
act, there is a proposal for a new,
O]JT-oriented, $400 million program
to encourage businesses to hire young
and disadvantaged Americans. Under
this program, which is proposed as
Title VII, prime sponsors would es-
tablish industry training councils to
promote full private-sector participa-
tion in all aspects of CETA.

(6) Consolidating and Simplifying
Adwministrative Provisions. The pro-
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posed new Title I presents the act’s
organizational structure and general
provisions (general provisions were
previously in Title VII). The change
has the advantage of simplification
and of putting right up front in one
place administrative provisions and
assurances which were previously spread
throughout the act.

Organizational structure centers
around the prime sponsor’s compre-
hensive employment and training plan,
which consists of the sponsor agree-
ment, a Title II supplement, and sup-
plements for any other programs the
sponsor wishes to conduct.

(7) Correcting Deficiencies in CETA
Adwinistration and Programming. Here
are some of the proposed changes in
this category (in addition to those
which have already been mentioned) :

Job-search activities—intake, de-
velopment, and matching—are specifi-
cally provided for in Titles II, III,
and VI

To further our emphasis on em-
ployability .development, PSE and
work experience under Title II will
be limited to no more than 50 percent
of a sponsor’s expenditures under the
title, and there will be time limits on
participation—two years out of five
for training, and a year and one-half
out of five for PSE. In addition, such
activities must be combined with mea-
sures directed toward transition to
unsubsidized employment.

In addition to the designation of
displaced homemakers and of the
handicapped as target groups under
Title III, there are provisions for
victims of disaster/emergency situa-
tions, workers in areas of large-scale
job losses, and efforts which foster
program linkages.

The amount available for consor-
tium bonuses is reduced, and there

are assurances that such bonuses be
awarded only where consortium-form-
ing is advantageous.

A program to upgrade workers and
to retrain workers under notice of
impending layoff is established. It
would be limited to 5 percent of
Title II funds.

Under Title V, the National Com- ~
mission for Manpower Policy would
become the National Commission for
Employment and Training Policy.
Membership would be expanded to
include the Secretaries of Interior,
Energy, Transportation, and HUD;
the EEQ chairperson; the CSA di-
rector; and four new public members.
Public members would have two-year,
overlapping terms.

The act’s affirmative actions will be
consolidated and expanded, including
assurances that minority business en-
terprises be utilized to the fullest
extent possible.

Concluding Remarks

I think our stimulus activities to
date have restored public trust, in-
creased coordination among the ele-
ments of the attack on joblessness,
and brought human resource con-
sideration to the forefront of economic
policy-making. Now the nation must
redouble its efforts to help President
Carter stand by his commitment to
a comprehensive economic package
linking full employment, urban re-
vitalization, and equal employment
opportunity through affirmative action.

The more we succeed, the more we
will be ensuring a future where we
do not waste America’s human re-
sources, but rather where we develop
them to their fullest. This is a goal
worthy of America’s best efforts.

[The End]
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The Record Reviewed

By WILLIAM MIRENGOFF

National Academy of Sciences

HERE ARE FOUR things that

I would like to do in this pre-
sentation: (1) review the background
of CETA; (2) assess its performance;
(3) identify some key issues; and (4)
summarize our recommendations. These
observations are based on a four-year
evaluation study of CETA conducted
by the National Academy of Sciences
of 28 prime-sponsor areas.

There has been growing acceptance
of government intervention in the
processes of the labor market to mini-
mize dislocations and to protect in-
dividuals from hazards over which
they have little control.

In the 1960s, the emphasis of man-
power policy was on human resource
development, equal opportunity for
minority groups and others with
special barriers to employment, and
the elimination of poverty. There was
a recognition that even in periods of
economic growth there are persons
who, because of inadequate educa-
tion, lack of skills, or other struc-
tural impediments, have a particularly
hard time in entering and competing
in the labor market.

The specific design of manpower
programs has, from the beginning,
been shaped by the prevailing eco-
nomic, social, and political climate.
All of these conditions were, in the
1960s, conducive to a manpower pro-
gram focused on the structural prob-
lems of those most in need of employ-
ability assistance. The disadvantaged
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were ‘“discovered,” the civil rights
movement was at a peak, the admin-
istration was committed to a “war
on poverty,” and the economy was
in a position to absorb additional
workers, even those at the margin.

In this propitious setting, a host
of uncoordinated and overlapping
manpower programs were initiated.
These programs were designed and
controlled at the federal level and
were operated locally by the employ-
ment services, vocational education
agencies, and various community or-
ganizations which were usually out-
side the local governmental unit.

Dissatisfaction with the tangle of
separate programs that evolved, plus
the drive of the Nixon Administra-
tion toward decentralization of fed-
eral programs, laid the foundation for
a basic reform of the natron’s man-
power development system.

In December 1973, after several
years of legislative gestation, the
Comprehensive Employment and Train-
ing Act (CETA) was passed. Pro-
gram control shifted from federal to
over 400 state and local units of
government and the separate identi-
ties of most programs were decate-
gorized to afford local officials greater
flexibility in fashioning programs to
local circumstances. This manpower
reform appealed to almost everyone
—+to pragmatic administrators seeking
a more rational way to conduct em-
ployment and training activities, to
those attracted by the grass roots
participation features of CETA, and
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to those committed to a reduction of
the federal role.

CETA Obijectives

We find that the central strategic
objective of CETA, decentralization,
has been achieved. Now, for the first
time, manpower programs in each
community are built into the local
government structures under the
authority of the elected official. How-
ever, the shift from federal to local
control occurred without abdication
of federal oversight responsibilities.
Indeed, the degree of federal presence
continues to be a controversial issue.
Although 90 percent of the 1978
CETA funds are in programs under
local control, there are increasing
federal constraints that limit local
autonomy. These arise out of new
legislation and the increasing em-
phasis on DOL accountability. More-
over, after the Nixon Administration
there was less of an ideological com-
mitment to decentralization.

CETA'’s second strategic goal was
to decategorize 17 separate and in-
dependent programs to give the prime
sponsor the flexibility to put together
a mix of manpower services suitable
to the locality. However, prime spon-
sors ‘generally did not take advantage
of the flexibility afforded by Title I.
They tended to continue the program
they inherited. Moreover, the prevail-
ing inclination of Congress and the
administration is to address discrete
problems with specifically targeted
programs. Categorical programs, which
amounted to over half of all CETA
resources in 1975, accounted for three-
fourths of appropriations in 1978, In-
deed, all of the program titles in
CETA, except Title I, authorize cate-
gorical programs.

Proposals now before Congress would
continue the trend towards the re-
categorization. As federal programs
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expand in response to the needs of
particular groups, their purposes are
more narrowly defined, the conditions
are increased, the federal presence
is extended, and the scope of state
and local discretion diminished.

Accomplishments

On the whole, the study finds that
the CETA reform, in terms of organi-
zation, delivery of services, and local
participation, is a more effective way
of handling the nation’s employment
and training programs than earlier
centralized and categorical arrange-
ments. The expansion of the PSE
program from a 300,000 to a 700,000
level in 1977 might not have been
possible without the local administra-
tive mechanisms in place.

Resources. The allocation of resources
through formulas is a more objective
way of distributing funds than the
pre-CETA methods. However, some
refinements are necessary to target
funds more precisely to persons and
areas of greatest need and to mea-
sure unemployment and income more
accurately.

Planning. The process and substance
of local planning for manpower pro-
grams has improved, although it is
still largely a routine for obtaining
funding. A large majority of the local
advisory councils are passive. But a
significant number are quite active,
and there is substantially more local
participation in decision-making than
there was in the pre-CETA period.

Administration. The administration
of programs by local governments,
after a shaky start, is improving.
There is closer management and ac-
countability. Local staffs are in a
better position to keep track of pro-
gram operations than the relatively
small Department of Labor regional
office personnel operating from distant
locations. These developments were
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accompanied by a substantial growth
in administrative staffs at the prime-
sponsor level.

Delivery Systems. The trend toward
the consolidation of delivery systems
is noteworthy ; about half of the local
prime sponsors studied were taking
steps to streamline intake and place-
ment operations for Title I programs
to avoid duplication.

Problems and Recommendations

These achievements must be weighed
against five major shortcomings which
impair the effectiveness of CETA.
These problems and proposals to cor-
rect them are summarized below.

Clientele. There has been a weaken-
ing of the commitment to the dis-
advantaged in the structurally oriented
Title I program. Title I participants
are older, better educated, and less
disadvantaged than their predeces-
sors. The principal reasons for this
change include: the broader eligibility
criteria under CETA legslation as
compared to pre-CETA requirements,
the spread of resources into suburban
areas with lower proportions of dis-
advantaged persons, and the inclina-
tion of program operators to select
applicants most likely to succeed. The
proportion of disadvantaged persons
in the public service employment pro-
gram (Titles IT and VI) has been
markedly lower than in employability
development activities of Title I. How-
ever, these ratios have begun to in-
crease as a result of the tighter eli-
gibility requirements in the 1976 amend-
ments to Title V1.

The committee recommends that eli-
gibility under all titles be restricted to
the low-income population (except for
some openings in public service employ-
ment programs), allocation formulas be
revised to direct funds to those most
in need, public service employment pro-
grams be redesigned to include a con-
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tinuing program limited to the economi-
cally disadvantaged, and prime sponsors
supervise the client selection process
more carefully.

Quality of Service. The program em-
phasis of Title I has shifted from
activities that enhance human capital
to those which basically provide in-
come maintenance. There are also
serious questions about the quality
of skill-training and work-experience
programs. The recent efforts to con-
duct experimental and demonstration
projects to improve the quality of
skill-training and youth programs is
a step in the right direction.

The committee recommmends a wmore
systematic assessment of the content and
duration of training programs, experi-
mentation with ewriched work-experi-
ence models, and closer links with the
private sector in developing programs
that are relevant to the job market.
Combinations of public service employ-
ment and skill-training activities should
be encouraged and imore resources de-
voted to employability-development pro-
grams under Title I.

Program Outcomes. Placement ratios
under CETA are lower than for com-
parable pre-CETA programs. For
adult-oriented Title I programs, the
ratio of those who entered employ-
ment to those terminated was 57 per-
cent. For PSE participants, the figures
are 58 percent under CETA and 71
percent in pre-CETA programs. The
committee recognizes the special dif-
ficulties in a period of high unem-
ployment. There are, however, other
underlying problems related to pro-
gram decisions and the downgrading
of the transition objective in public
service employment programs in order
to speed program implementation.

The committee recommends greater
emphasis on job-development and place-
ment activities and restoring the em-
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phasis on the transition objective in
public service employment programs.

Substitution. One of the major prob-
lems with the public service jobs
program is the tendency to substitute
federal for local funds, a practice
that enfeebles the job-creation effort.
In the eyes of many prime sponsors,
wrestling with fiscal difficulties, all
dollars, whatever their program labels,
are green. It is devilishly hard to
track these fungible federal dollars
through the mazes of local budgets.
Our best estimate is that the direct
job-creation effect of CETA’s PSE
program averages about 65 percent
between mid-1974 to the end of 1975.
However, it does not include posi-
tions allocated to nonprofit organiza-
tions where the job-creation impact
is presumed to be greater and, of
course, account should be taken of
the “multiplier,” the indirect job-
creation effect. Recent amendments
to Title VI limiting most new hires
to special projects may tend to con-
strain substitution.

The committee recomniends renewal
of countercyclical revenue-sharing legis-
lation to help hard-pressed communities
wmaintain  public services, limiting par-
ticipant tenure to ome year, stremgth-
ening the auditing and monitoring cap-
abilities of the DOL, amending the
definition of projects Jto preclude ac-
tivities which are incremental to regular
ongoing services.

Institutional Relations. Relationships
between prime sponsors and other
government and nongovernment agen-
cies continue to be unsettled. This
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is particularly true of the employment
service-prime sponsor relationship. In
its desire to reform the fragmented
federal-local manpower structure and
reduce duplication, Congress fashioned
a federal-local system that parallels
in several respects the existing fed-
eral-state employment service network.

To harmonize this relationship,
consideration should be given to sev-
eral alternatives: (1) “Laissez-faire.”
Permit prime sponsors and employ-
ment service offices to work out ac-
commodations locally based wupon
local needs, capabilities, and relation-
ships. Or (2), divide responsibilities
between the two systems with the
ES serving the job-ready and CETA
sponsors «concentrating on those who
need employability-development ser-
vices. Or (3), mandate the use of
the ES as the exclusive provider of
intake, assessment, job-development,
and placement services. Or (4), con-
solidate the CETA and Wagner-Peyser
statutes and create a new single man-
power system.

The commitiee recommends that stud-
tes be conducted of the roles and per-
formance .of the emplovinent service and
CETA systems and of the advantages
and disadvantages of alternative rela-
tionships.

Among the additional issues that
need to be examined are congruence,
balance among programs (structural/
countercyclical and employability-
development/income maintenance),
multiple objectives, and ambiguous
legislation.

[The End]
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A Local View: Where the Action Is

By JEROME

Community Development Department
City of Los Angeles

WOULD LIKE to discuss CETA

in the City of Los Angeles: the
size and scope of our program, the
history and operating arena, some of
our major accomplishments, and what
we have planned for the future.

With the inception of CETA, prime
sponsors were designated in order
to develop a decentralized and de-
categorized employment and training
delivery system. Decentralization has
provided the local control and ac-
countability necessary for timely de-
velopment of programs responsive to
local needs. Decategorization has al-
lowed the flexibility to provide answers
creatively to these same locally iden-
tified and prioritized needs.

The City of Los Angeles is the
third largest of nearly 540 prime
sponsors, smaller only than New York
City and Chicago. We will receive in
excess of $168 million for fiscal 1978
to operate training programs, voca-
tional education programs. youth
programs. and public service employ-
ment programs. This year alone, we
will serve over 33.000 economically
disadvantaged. unemployed, or under-
employed participants.

Let's take a look at how this all
came to be the history and operating
arena of CETA. Federally funded
employment programs have been in
existence, of course, since the early

part of this century. Then, in 1962.
the Manpower Development and
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Training Act was enacted to provide
immediate aid for the large number
of people who had lost jobs due to
rapid technological advancements and
to prepare for the thousands of addi-
tional workers who were projected
to fall prey to automation.

It soon became apparent that the
skilled workers, the family men with
solid work experience, were not the
unemploved in most need. The econ-
omy was expanding at the time
and skilled workers with experience
and education were able to keep pace
with technological advances. Any
training necessary was provided by
industry itself.

It was discovered that the ranks
of the unemploved were swelled by
the disadvantaged. the unskilled, un-
educated, inexperienced worlkers. those
who were denied opportunity because
of discriminatory hiring practices, the
structurally unemployed. To date,
even with emplovment and training
programs, the unemployvment rate
for minority groups is over twice that
of whites. For teenagers. and par-
ticularly black teenagers. the dis-
parity was, and still is. much worse.

A string of legislative amendments
was enacted to keep pace with the
economic and emplovment statistics
which were Dbecoming increasingly
appalling. The first amendments, in
1963. added basic education and a
vouth program in direct response to
a better understanding of the prob-
lems of structural unemployment.
Provisions for health examinations
and minor medical care were added
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when it was discovered that poor
health interfered with program par-
ticipation. When it became obvious
that the special needs of older work-
ers were not being met, a special
program for that group was created
by legislation. As additional needs
became apparent, additional program
categories were invented and enacted:
to help workers move from depressed
areas where there were no jobs to
areas of high unemployment, to pro-
vide bonding insurance for individuals
who could not qualify under normal
commercial standards, and to give
prerelease job-training to prisoners in
correctional instititions as examples.

What resulted was a rag-tag col-
lection of categorical federal programs,
each meeting a specific need deter-
mined at the national level. While
the attempt to be flexible was laud-
able, the fact remained that the fed-
eral system was unwieldy, untimely,
and very inefficient in our city. As
an example, vast geographic areas of
the city, such as the San Fernando
Valley, and demographic significant
segments of the population, such as
Asian/Pacific islanders, who were not
identified as being in need of services
by the federal government, received
no services.

Out of this experience with incre-
mentally induced chaos, the need for
a Comprehensive Employment and
Training Act was born. Funding de-
cisions, programn management decisions,
planning, monitoring, and evaluation
responsibilities were shifted to the
local level. And, except for the ever-
escalating recategorization process that
we see occurring again, the local level
is where the action remains today.

Implementation
Implementation of CETA at the
prime sponsor level began late in
1974. In less than a year, both the
nation and the city were hit hard
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by severe economic recession. In
June 1975, unemployment jumped to
over 12 percent of the labor force
in Los Angeles. Not only did we
suffer through the oil embargo, but
two of our major employers sustained
damaging blows to their workforces.
Lockheed nearly went bankrupt be-
fore the federal government bailed
it out, and Rockwell International
was not awarded the contract for
the B-1 bomber project. Layoffs be-
tween the two amounted to nearly
25,000 individuals.

Termination of the torrential rain-
storms has brought a slight upturn
in construction and a ripple effect to
the allied industries of appliances,
carpeting, furniture, and landscaping.
Our overall unemployment rate is
currently a little over 8 percent, but
we must now turn maximum atten-
tion to an 11.4 percent unemployment
rate among black adult women and a
horrendous 39 percent unemployment
rate among black teenagers.

Let's look now at some of the
achievements of the City of Los An-
geles during the first four years of
CETA.

We have created a Community De-
velopment Department to provide a
comprehensive approach to the pro-
vision of remedial physical and social
services now funded from wvarious
federal sources and administered from
various organizational structures with-
in the city. Funding for the Department
comes from the Comprehensive Em-
ployment and Training Act, the Hous-
ing and Community Development
Act, and the Older American Act.
As a consolidated city department,
we are better able to comprehensively
plan, monitor, and evaluate federally
funded programs, thereby maximiz-
ing benefits reaped from limited re-
sources. In terms of CETA opera-
tions, the Community Development
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Department also provides an oppor-
tunity to link CETA and Model Cities
programs, CETA and senior citizens
programs, and CETA and housing pro-
grams, something not possible under
MDTA.

We have expanded provision of
services to all areas of the city. Under
MDTA, most, if not all, programs
funded were located in only two or
three areas of the City of Los An-
geles. Those persons in need of ser-
vices who did not reside in these
areas simply did not receive services.
Under the decentralization and local
accountability provided by the pas-
sage of CETA, the City of Los An-
geles took steps to provide a locally
responsive and geographically balanced
allocation of funds. The city was di-
vided into six labor-market-planning
areas, and allocation of funds to the
six areas was based on the propor-
tionate share, by area, of persons in
poverty, ages 18-64.

We funded a mid-decade popula-
tion, employment, and housing survey
to update the allocation formula which
had been based on the 1970 Census.
The survey revealed: (1) The actual
unemployment rate is more than 3
percent over the estimates made pre-
viously by both the Census Bureau
and the city. (2) The ethnic compo-
sition of the city population has
changed significantly, particularly
with substantial increases in His-
panics and Asian/Pacific islanders.
The Anglo population has dropped
from 60.2 to 51.4 percent of the pop-
ulation. (3) The number of families
in poverty has increased from 9 to
15.6 percent. (4) Unlike other large
cities, Los Angeles is not suffering
a flight of residents which would
leave it an empty center surrounded
by populous suburbs. In fact, the gen-
eral city population has increased by
84.171. And (5) The housing vacancy
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rate has been nearly cut in half,
standing now at 2.5 percent, while
the cost of housing has almost doubled
and the cost for rentals has increased
by 55 percent.

Positive Recruitment

We have adopted an affirmative
action program that is designed to
promote equal employment oppor-
tunities among all recipients of, and
staff involved in, administration of
CETA funds. Because intensive re-
cruitment of qualified minorities and
women is one of the first and most
important steps in offering true equal
employment opportunities, we strongly
committed ourselves to a policy of
positive recruitment rather than pas-
sive reliance on the normal channels
of posting announcements. To ensure
that discrimination is not a factor in
selection or assignment, we established
city-wide significant segments for
ethnic/racial and sex composition
which serve for both staff and par-
ticipant goals. Our affirmative action
plan was used by the regional De-
partment of Labor office as a model
for other prime sponsors to follow.

Although CETA ostensibly decate-
gorized the employment and training
system, the Department of Labor
required prime sponsors to report and
budget on categorical forms. We tem-
pered that requirement for our service
deliverers by instituting an innova-
tive funding category to test alterna-
tive configurations of training and
supportive services delivery and to
allow for flexibility, change, and
structural improvement in the Los
Angeles CETA delivery system.

Examples of the types of innova-
tive programs that we have funded
are: Lnglish as a second language
and job-placement programs partic-
ularly for Russian, Eastern European,
and Southeast Asian immigrants; a
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program for females interested in
mid-management careers in nontradi-
tional occupations; a counseling and
placement program for participants
who unsuccessfully terminate from
work experience or classroom train-
ing programs (we hope to ascertain
indicators of why participants ter-
minate unsuccessfully) ; a program to
serve ex-offenders which recruit in
the penal institutions prior to release;
and a program which will place the
ex-offender in a part-time job upon
telease pending development of an
OJT agreement.

We developed a major employer
on-the-job training program two years
before the national Administration
proposed its private-sector initiatives.
Over two years ago, when we were
just beginning to pull out of a severe
economic recession, the majority of
our funds had been, of necessity, tar-
geted to classroom training and work-
experience activities. Additionally, our
on-the-job training agencies had been
contracting primarily with small em-
ployers.

‘As the recession was abating and
the private sector was beginning to
gather strength, we developed the
major employer on-the-job training
program. The design has been for
the city to contract directly wtih
firms of over 500 employees for hire-
first, train-later activities; to decrease
the paper work and red tape which
large employers dread; and to be
generally aware of, and sensitive to,
each employer’s individual needs.

What should be noted is that, with
the flexibility of local control and
decision-making, the City of Los An-
geles was able to respond quickly to
changes in the local labor market.
This year, on-the-job training com-
prises over 20 percent of our Title T
operations; major employer on-the-
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job training increases that by an-
other 5 percent.

Although we often grouse about
the administrative recategorization
of what was legislatively intended to
be a decategorized system, we have
applied for, quite successfully I might
add, a number of categorical programs
to augment our base allocation.

We have operated a pre-trial in-
tervention program jointly funded by
CETA, the Mayor’s Office of Crimi-
nal Justice, and the Los Angeles City
Attorney’s Office to demonstrate that
the provision of employment and em-
ployability services is a viable alter-
native to current criminal justice system
processing for alleged misdemeanants.

We have operated a program that
provided on-the-job training in the
public sector to moderately and severe-
ly handicapped individuals. Following
successful completion of training, par-
ticipants become civil service em-
ployees of the City of Los Angeles.

We also are operating a skill-train-
ing improvement program to provide
low-income unemployed workers ‘with
new skills by which to obtain permanent
unsubsidized employment, and, where
appropriate, to improve the skill levels
and career opportunities of currently
employed, low-income workers.

We have established linkages with
other employment and training enti-
ties operating within the City of Los
Angeles in order to eliminate waste-
ful duplication of efforts and to maxi-
mize coordination in service delivery.
In addition to leveraging non-CETA
federal funds, we have made special
efforts to utilize community-based
organizations as service providers
wherever possible. This year nearly
40 of our 54 Title I contracts are
with CBOs.

I think the most vivid way to il-
lustrate the success of the City of
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Los Angeles as prime sponsor is to
look at our performance record. Since
the beginning of CETA operations in
1974, we have obligated over $436,-
877,664 to serve 160,937 residents of
the wcity. This includes: $110.2 mil-
lion for Title I training and job de-
velopment activities, serving well
over 45,000 persons (of those 40,000
individuals who participated in em-
ployment-related programs, we placed
over 20,500 in unsubsidized jobs);
$265.9 million for Title II and VI
public-service employment projects,
serving over 23,000 persons; $60.8
million for Title III projects, includ-
ing SPEDY and other youth pro-
grams, serving over 92,500 persons.

As with all publicly funded pro-
grams, the bottom line is performance,
and perhaps the key performance in-
dicator for CETA is the indirect place-
ment rate. (An indirect placement is
registered when a participant com-
pletes training and is placed in un-
subsidized employment.) Prior to
CETA, the placement rate averaged
50-60 percent. The current national
average indirect placement rate is 63
percent. The City of Los Angeles,
according to official Department of
Labor statistics, maintains an indirect
placement rate near 80 percent. We
are very proud of that achievement.

What of the Future?

We have discussed the history of
the Comprehensive Employment and
Training Act, how the many cate-
gorical adaptations of the MDTA
created the desire and need for a sys-
tem that allowed comprehensive plan-
ning at the local level and that lodged
responsibility and accountability with
locally elected officials. We have seen
that the City of Los Angeles as a
prime sponsor has utilized provisions
of the CETA to expand service avail-
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ability to all areas and all eligible
residents. We have seen that, given
a flexible and decategorized service
delivery system, the city as prime
sponsor is truly “where the action
is,” rather than where the reaction
was (as was true under MDTA).

'CETA is presently before Congress
for reenactment. While we differ on
a variety of independent details in
the latest CETA draft, we are very
supportive of reenactment. The City
of Los Angeles has adopted recom-
mendations: that decentralization and
decategorization be maintained and
strengthened, that the current direct
relationship between the prime spon-
sor and the federal government be
maintained, that legislation govern-
ing public-service employment take
into consideration local area wage
rates and inflation, and that CETA
revisions be planned in concert with
reenactment of the Wagner-Peyser
Act, the enabling legislation for the
same employment services.

We do see moves on the part of
the federal government, both in the
administrative regulations and the
proposed legislation, to recategorize
program funding, to change the locus
of decision-making, and to initiate re-
strictions that would hinder local
flexibility.

What we want to avoid is the situa-
tion where, despite President Car-
ter’s plea for simplified and effective
programs at the local level, we re-
turn to a more complicated, less ef-
ficient federal categorical system, and
where, despite the continuation of re-
sponsibility on the shoulders of local
government, we have less authority
to design, plan, and develop local
solutions to local problems.

[The End]
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A State View

By DONALD VIAL

Director of Industrial Relations
State of California

“official” state view of CETA after
four years. The Administration’s of-
ficial views at this point of reenact-
ment of CETA are being carried to
the Congress through our state CETA
council in close cooperation with lo-
cal prime sponsors.

I’M NOT HERE TO present any

I would like to focus on some of
the institutional problems that have
evolved out of our CETA experience
—problems which are undermining
the ability of prime sponsors to de-
velop effective manpower programs,
let alone the kind of comprehensive
manpower services outlined by Jerome
Miller.

From its inception as a decentralized,
decategorized approach to manpower
programs (evolving as it did out of
a “revenue sharing” context), CETA
was a complex concept that had two
strikes against it. It has been an
uphill battle all the way.

Strike One—CETA suggested to
communities that they could do some-
thing meaningful about job creation
and unemployment problems of the
disadvantaged in the absence of a
commitment to utilize fiscal and mone-
tary policies in a compatible way.
The prescription was planning at the
state and local level and continued
blunderbuss at the national level. Hum-
phrey-Hawkins, as a means of inte-
grating manpower and fiscal and mone-
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tary policies, is still very much a
dream.

Strike Two—Once in operation, with
prime sponsors in place, CETA be-
came something of a “dumping ground”
for make-do, antirecession programs
which have diffused (and confused)
CETA goals aimed at structural un-
employment problems and at break-
ing down so-called secondary labor
markets. In fact, as suggested by
William Mirengoff, some of CETA’s
major successes have been in the re-
introduction of categorical programs.
Public Service Employment, as an
antirecession program rather than a
transitional program, is perhaps the
best example. It seems to me that
decategorized programs with a hu-
man capital thrust have been much
less effective,

The point I want to make is that
some of the institutional problems
being spawned by CETA, on top of
the above shortcomings, could be
“strike three.” I am concerned also
that the CETA role assigned to states
limits what state policy may be able
to do to prevent a strike-out. States,
T should add, have a real interest in
maintaining CETA for the day when
it can be used effectively with dis-
ageregated approaches to fiscal and
monetary policies which target em-
ployment goals and objectives.

What do I mean by institutional
problems? Eschewing derogatory con-
notations, we all know that newly
created agencies quickly develop their
own <constituencies and their own
bureaucratic advocates within them,
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regardless of high purpose. CETA
has spawned such agencies across the
country and, in the process, has de-
veloped and engaged many talented
manpower specialists. Like wcollective
bargaining. it has involved unprece-
dented numbers in the democratic
processes of decision-making at the
local level—a real plus in manpower
planning.

But somehow, dispensing institu-
tions and their constituencies get caught
up in their own time frames, which
too often shut them off from other,
similarly situated agencies with which
they need to cooperate. In the rcase
of CETA, the proliferation of titles
with mixed, antirecession and struc-
tural goals has not helped—nor for
that matter, has the imposition of a
youth program on top of the CETA
structure.

Unresponsive

I feel that in four short years, CETA
is already showing signs of becom-
ing institutionally unresponsive to other
job training institutions which have
a piece of the action and which them-
selves have become institutionally iso-
lated within their own constituencies
and time frames. I see this, for example,
in apprenticeship programs which I
administer, and in their almost non-
existent relationships with CETA pro-
-grams: In-many instances, CETA prime
sponsors are becoming involved in
apprenticeship approaches, but usual-
ly in splendid isolation from appren-
ticeshipinstitutions. Too often, CETA
programs in apprenticeable occupa-
tions are labeled preapprenticeship,
not to indicate links to entry into
apprenticeship programs, but to avoid
any working relationship with ap-
prenticeship institutions. That is a
sad state of affairs, and the blame
is widely shared.
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If we separate apprenticeship from
its stereotyped image, it is a remark-
ably flexible concept that integrates
progressive skill development on the
job with coordinated classroom train-
ing in vocational programs. The glue
that holds it together is employment,
for apprenticeship must deal with
the reality of how skills are actually
used on the job, and it must be cost-
effective. Apprenticeship is a form of
training ready-made for linking CETA-
type entry programs. with the de-
velopment of career ladders for main-
stream employment in primary labor
markets. But this isn’t happening on
any meaningful scale because of in-
stitutional isolationism in the job-
training field. And CETA prime spon-
sors seem to be going the way of
apprenticeship institutions.

Only recently, for example, I saw
a lengthy catalog of major manpower
programs in California prepared by
the CETA establishment in the state.
There wasn’t one reference to ap-
prenticeship programs in it. I think
that omission speaks volumes, and we
are trying to do something about it
in California.

We have some 35,000 registered ap-
prentices in California, by far the
largest program and perhaps the most
successful in the nation. Over 70 per-
cent of these apprentices, however, are
in the construction industry, which
is a source of only about 5 percent
of employment opportunities. We are
challenged to find ways of extending
apprenticeship beyond the tradition-
al crafts and occupations and to ap-
ply its flexible principles to new and
expanding areas of employment.

For example, we have many high-
technology industries in California
which have barely scratched the sur-
face of apprenticeship possibilities for
meeting pressing skill shortages in
technical classifications. In electron-

August, 1978 e Labor Law Journal



ics, virtually all of our two-year
community colleges have “generic”
programs for training electronic tech-
nicians, but leaders in the industry
tell us that these programs fall far
short of meeting their “job-ready”
requirements. They are pirating skilled
people from each other and spending
much of their time recruiting out of
state while CETA programs focus on
subsidizing entry programs that lead
nowhere. The possibilities of tailor-
ing community college courses to mesh
with on-the-job training and work pro-
cesses are almost infinite, as are the
possibilities of linking CETA entry
programs with apprenticeship for up-
ward mobility in internal labor mar-
kets.

The health sciences are another
example where the combination of
licensing laws and community col-
lege programs geared to licensure
have stifled mobility between clas-
sifications. Upward mobility frequent-
ly means quitting a job to go back
to school. If institutional rigidities
can be overcome, there is no reason
why apprenticeship concepts cannot
be used to provide bridges between
licensure classifications. CETA funds
are needed to enhance the training
capability of health facilities which
would participate in such upward
mobility programs.

New Initiatives

This is to say that we need new
initiatives in apprenticeship which:

(1) vastly expand apprenticeship
training to occupations which lend
themselves to cost-effective methods
of integrating progressive skill de-
velopment on the job with classroom
training in community colleges and
other vocational education centers;

(2) focus on breaking down bar-
riers between dead-end, low-paid, and
unstable jobs in so-called secondary
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labor markets and entry in primary
markets;

(3) eliminate the need to termi-
nate employment and return to school
in order to pursue career ladders in
a given occupational field or indus-
try; and

(4) combine subsidized training for
entry occupations with sequential de-
velopment of apprenticeable skills
(through coordinated on-the-job and
classroom training) in order to achieve
greater upward mobility in the opera-
tion of labor markets which are “in-
ternal” to a firm, a group of firms, or
an industry.

The Administration’s immediate goal
in the fiscal year ahead is to achieve
greater coordinated use of available
job training and vocational funds so
that apprenticeship opportunities can
be increased by 50 percent (15,000
apprenticeships), as part of a longer-
term goal to provide 100,000 appren-
ticeships on a sustaining basis. A
special one million dollar appropria-
tion to the Director of Industrial
Relations is being recommended in
the new budget to help launch these
new initiatives in apprenticeship. To
the extent that discretionary job-train-
ing funds are alreadyv available to the
Administration to support these initia-
tives, maximum use will be made of
such support funds to encourage lo-
cal prime sponsors to provide simi-
lar support for the new apprentice-
ship initiatives in their respective
jurisdictions.

As indicated. highest priority in
the expenditure of the earmarked
funds will be given to training for
entry occupations which can be linked
through apprenticeship to career ladders.
Special attention wil